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RESPONSE TO THE EUROPEAN COMMISSION’S CONSULTATION ON A POSSIBLE 
RECOVERY AND RESOLUTION FRAMEWORK FOR INSTITUTIONS OTHER THAN 
BANKS  

 

EACH, the European Association of Central Counterparty Clearing Houses, welcomes the opportunity 
to respond to the European Commission’s Consultation on a possible Recovery and Resolution 
Framework for Institutions other than Banks (“the Consultation”).  

EACH understands the rationale for the Commission wishing to extend the EU’s developing resolution 
regime from banks to other bodies within the financial sector, particularly in relation to firms which are 
exposed to counterparty and market risk, and to infrastructures which manage counterparty risk, i.e. 
CCPs.  In relation to CCPs, we note that the Commissions two principal objectives in extending the 
regime are to ensure continuity of service, for instance by making provision for the transfer of any 
failed CCP’s services to an alternative CCP or a publicly-owned bridge institution; and by placing the 
burden on shareholders and clearing members to bear the financial consequences of any CCP 
failure, rather than any such burden falling on the taxpayer.     

EACH is furthermore of the opinion that the resolution authority should either be part of the same 
organisation as the national supervisory authority of the CCP, or be closely linked to that supervisory 
authority through xo-operation and information-sharing agreements to ensure the appropriate co-
ordination.  

EACH does have a concern that the design of certain resolution approaches may have a significant 
negative impact on a CCP which is in its “business as usual” mode of operation.   
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EACH’S GENERAL REMARKS: 

a) Relationship between resolution and recovery 

CPSS-IOSCO Principles for FMIs include a requirement for CCPs to put in place robust 
and documented recovery arrangements. Further, the resolution arrangements should be 
transparent and predictable.  In particular, the trigger conditions for a CCP should fully 
take into account its agreed recovery arrangements. A CCP should not be placed into 
resolution until the agreed recovery arrangements have been given an opportunity to 
succeed.  Unless this principle is specifically stated and adopted, recovery arrangements 
of CCPs would be jeopardized.  

b) Shareholder and Clearing Member Dis-incentives:  

Exposing clearing members to unquantifiable – and potentially unlimited and open-ended 
- contingent liabilities by requiring them to restore the CCP to financial viability would be a 
significant dis-incentive to their willingness to continue to act in those capacities. 
Therefore any recovery and resolution framework should ensure that the clearing 
members are able with reasonable boundaries to quantify the liabilities to the CCP that 
would result from recovery/resolution measures such as VM haircutting. The business 
case for a firm maintaining clearing membership is already under strain given the 
increased costs and reduced revenue streams implicit in post-crisis regulatory 
requirements, such as the EMIR segregation and margining provisions.  Adding an 
unlimited contingent liability, requiring a clearing member to cover losses that it is unable 
to control or quantify, is likely to reduce further the pool of firms which are willing to 
continue to be clearing members.  This, in turn, would lead to a concentration of risk in a 
smaller number of clearing members, which is likely to be negative in relation to systemic 
risk management.   

In addition, resolution arrangements involving mandatory assessment of clearing 
members in order to replenish a CCP’s resources are likely to incentivise withdrawal of 
CCP membership in advance of such resolution powers being utilised.  This will further 
destabilise the CCP and accelerate the situation towards an unsuccessful outcome.   

c) Practicalities of Transferring Business to another CCP:  

It will not be straightforward to transfer the business of a failing CCP to an alternative 
CCP which is viable.  CCPs have different legal underpinnings (not only in terms of 
governing law and jurisdiction, but also in relation to the basis on which contractual 
arrangements are formed and extinguished, such as novation or open offer), membership 
requirements and processes, operational interfaces, margin payment and collateral 
arrangements and account structures (e.g. principal or agency models).  In addition, a 
given derivatives product set needs to be supported by bespoke risk and technical 
processes, which are unlikely to be replicated in a different CCP.  The practical 
consequences of this situation may be that, in most if not all cases, the alternative CCP 
would be forced to operate the transferred business on a standalone basis for an 
extended period of time, rather than being able to integrate that business into its existing 
business at the point of transfer.   

EACH urges the Commission to conduct a detailed analysis of the practicalities of 
transfer in order to test whether the concept is sound.  
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d) Protections for CCP Directors and Officers:  

EACH considers that provision should be made to protect directors, officers and staff of a 
CCP from legal risk (i.e. damages for negligence, contract breach, breach of the 
provisions of insolvency legislation or other legal liability) associated with actions or 
inaction pursuant to directions given to them by a resolution authority.  In addition, EACH 
considers that complaints against a CCP or regulated market which relate to action or 
inaction on its part pursuant to such a direction should be excluded from the scope of any 
formal complaints regimes which those bodies are required to operate.  Finally, EACH 
considers that provision should be made to exempt CCPs and regulated markets and 
their directors, officers and staff from regulatory sanctions associated with action or 
inaction pursuant to a direction.  For example, compliance with a direction may cause a 
CCP to breach the requirements of EMIR.  

e) International Coordination and Consistency:  

During the summer, CPSS/IOSCO issued a consultative report on the recovery and 
resolution of financial market infrastructures1 and some individual jurisdictions are also 
currently taking action in this area.  It is important that these separate initiatives are taken 
forward in a coordinated and consistent manner and that sufficient time is taken to design 
resolution arrangements in which market users and the taxpayer can have confidence.  
CCPs do not appear to us to present any immediate threat to the interests of taxpayers or 
users of the market which would warrant precipitous action.  Indeed, on the contrary, 
CCPs provided much needed stability during the financial crisis and continued to perform 
their key risk management functions in an orderly manner, without recourse to public 
funds and without any loss to solvent participants in those CCPs.  The G20 clearing 
mandate which will be implemented through EMIR is, of course, intended to increase the 
range of derivatives which are cleared by CCPs, but this is accompanied by extremely 
stringent operating standards within EMIR and associated legislation which have been 
specifically designed to mitigate any resultant increase in risk.   

EACH would therefore urge the Commission not to rush the policy making and legislative 
process in relation to CCP resolution, but instead to play an active and considered role in 
the development of appropriate policy responses at international level, before proposing 
legislation in this area.  

f) Co-operation between authorities 

As indicated by the European Commission in its consultation document, co-ordination 
between authorities will be important in resolution actions.  EACH is supportive of an 
approach whereby the national resolution authority of a failed CCP taking prime 
responsibility, co-ordinating actions through a college of regulators.  In such a structure it 
is imperative that actions can be taken quickly and decisively, as this will inevitably be a 
key success factor in a resolution environment. This will necessitate responsibilities for 
decision-making and procedures for coordination to be clearly specified in advance.  

 

                                                      
1 CPSS IOSCO Consultative Report, “Recovery and Resolution of Financial Market Infrastructures”, 
dated July 2012.  
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Please find below detailed answers to some questions raised. Some EACH members will respond 
separately to further questions raised: 

FINANCIAL MARKET INFRASTRUCTURES: CENTRAL COUNTERPARTIES AND CENTRAL 
SECURITIES DEPOSITORIES  

Section 3, pages 10-24 
 
Possible Recovery and Resolution Tools: General  
Section 3.2.1(a), pages 15-16 
 
Question 1: Do you think that a framework of measures and powers for authorities to resolve 

CCPs and CSDs is needed at EU level or do you consider that ordinary insolvency 
law is sufficient?    

 
At a conceptual level, EACH understands the rationale for the Commission wishing to 
extend the EU’s developing resolution regime from banks to other bodies within the 
financial sector, particularly in relation to firms which are exposed to counterparty and 
market risk, and to infrastructures which manage counterparty risk, i.e. CCPs. In relation 
to CCPs, we note that the Commission’s two principal objectives in extending the regime 
are to ensure continuity of service, for instance by making provision for the transfer of 
any failed CCP’s services to an alternative CCP or a publicly-owned bridge institution; 
and by placing the burden on shareholders and clearing members to bear the financial 
consequences of any CCP failure, rather than any such burden falling on the taxpayer. 
Whilst EACH would not disagree with the objectives themselves, it does have concerns 
about some of the practical implications that they may have for the operation of the 
market and believes that new systemic risks could arise as a result of the resolution 
regime frustrating CCP operations and dis-incentivizing clearing membership. These 
concerns are set out specifically in the Section “EACH General Remarks” (page 2-3). 

 
Question 2: In your view, which scenarios/events might lead to the need to resolve 

respectively a CCP and a CSD?  Which types of scenarios CCPs/CSDs and 
authorities need to be prepared for which may imply the need for recovery actions 
if not yet resolved?    

 
The most likely event which could lead to a CCP needing to be resolved would be the 
default of a number of major clearing members of that CCP over a short period of time.  
Other events could also, in theory, lead to a CCP becoming stricken, including 
operational problems or losses on investments. The concern we raise in our introduction 
and question 21 with respect to imposing unlimited liability on members are applicable 
irrespectively of the type of event that leads to resolution. However adherence to the 
requirements set out in EMIR (and reflected in the CPSS-IOSCO Principles for FMIs) will 
result in an extremely low likelihood of resolution action originating from these sources.  

 
Question 3: Do you think that existing rules which may impact CCPs/CSDs resolution (such as 

provisions on collateral or settlement finality) should be amended to facilitate the 
implementation of a resolution regime for CCPs/CSDs? 

 
The specific answer to this question will of course depend on the particular resolution 
remedies proposed.   
 

Question 4: Do you consider that a common resolution framework applicable to CCPs and 
CSDs is desirable or do you favor specific regimes by type of FMIs?  

 
Given that CCPs and CSDs undertake distinct economic functions and operate in a 
different manner from one another, it would be appropriate to design a specific resolution 
regime for each of them which reflects those differences. 
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Question 5: Do you consider that it should only apply to those FMIs which attain specific 

thresholds in terms of size, level of interconnectedness and/or degree of 
substitutability, or to those FMIs that incur particular risks, such as credit and 
liquidity risks, or that it should apply to all?  If the former, what are suitable 
thresholds in one or more of these respects beyond which FMIs are relevant from 
a resolution point of view?  What would be an appropriate treatment of CSDs that 
do not incur credit and liquidity risks and those that incur such risks?     

 
If a resolution regime is to be introduced for CCPs it would be appropriate to apply it to 
all CCPs. However the level of detail should be appropriate to the respective business. 
This would be consistent with the scope of application of the EMIR regime, which applies 
to CCPs irrespective of size. 

 
Question 6: Regarding FMIs (some CSDs and some CCPs) that are also credit institutions is 

the proposed bank recovery and resolution framework sufficient or should 
something in addition be considered?  If so, what should the FMI-specific 
framework add to the bank recovery and resolution framework?  How do you see 
the interaction between the resolution regime for banks and a specific regime for 
CCPs/CSDs?     

 
Whilst a small number of CCPs within the EU have a limited-purpose banking license as 
a result of the requirements of domestic legislation, the overwhelming majority of CCPs 
in the EU are not regulated as credit institutions, nor does EMIR require them to be.  
Moreover, some of the key aspects of the resolution framework for banks are wholly 
unsuitable for CCPs. For example, the proposed bail-in resolution powers in relation to 
banks require that holders of bonds issued by a stricken bank be “bailed-in” by having 
their debt exchanged for equity in the bank in question.  Such a power would be 
inappropriate and ineffectual in relation to CCPs which hold a limited-purpose banking 
license because, like other CCPs, they do not tend to issue bonds. Instead of applying 
such inappropriate requirements to a subset of CCPs, a tailored regime should be 
devised for all CCPs.  EACH would be willing to assist the Commission in the design of 
such a regime, either on a bilateral basis or in a multilateral context alongside other 
CCPs.       

 
Objectives  
Section 3.2.1(b), page 16 
 
Question 7: Do you agree that the general objective for the resolution of CCPs/CSDs should be 

continuity of critical services? 
 

We agree that Section 3.2.1 (b) of the consultation paper correctly identifies the 
objectives, of which continuity of critical services is one. 
 
At a conceptual level, EACH understands the rationale for the Commission wishing to 
extend the EU’s planned resolution regime from banks to other bodies within the financial 
sector, particularly those which are exposed to counterparty or market risk such as 
CCPs.  We note that the Commission’s two principal objectives in extending the regime 
are to ensure continuity of service, for instance by making provision for the transfer of 
any failed CCP’s services to an alternative CCP or a publicly-owned bridge institution; 
and by placing the burden on shareholders and clearing members to bear the financial 
consequences of any CCP failure, rather than any such burden falling on the taxpayer. 
Whilst EACH would not disagree with the objectives themselves, it does have concerns 
about some of the practical implications that they may have for the operation of the 
market, as explained in Section “EACH General Remarks” (page 2-3) above. 
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Whilst EACH agrees that the authorities should have the ability to intervene in a stricken 
CCP, it should be recognised that such intervention is only one option and that it may not 
be desirable in the circumstances of a particular failure.  For example, notwithstanding 
the policy objective to maintain continuity of service, such a course of action may not be 
feasible in a given failure (e.g. because of operational and legal complexities or because 
there is no other CCP which is able or willing to accept a transfer of the business in 
question).   
 
Notwithstanding the importance of continuity of critical services as an objective, it is 
appropriate under extreme conditions that a CCP, as part of its recovery toolbox, be able 
to terminate open interest in a particular product set. Such termination may be necessary 
in order to re-start clearing of the product.  

 
Question 8: Do you agree with the above objectives for the resolution of CCPs/CSDs? 
 

Please see the answer to Question 7. 
 
Question 9: Which ones are, according to you, the ones that should be prioritized? 
 

Please see the answer to Question 7.  
 
Question 10: What other objectives are important for CCP resolution? 
 

CCP resolution arrangements should also be designed with the following two objectives 
in mind:  
 
(a) They should be as effective as possible, whilst recognizing the practical 

constraints which resolution authorities are likely to face in attempting to resolve a 
stricken CCP. 
 

(b) They should minimize policy tensions with the operating standards promulgated in 
EMIR.   

 
In relation to (a), it will not be straightforward to transfer the business of a failing CCP to 
an alternative CCP which is viable.  CCPs have different legal underpinnings (not only in 
terms of governing law and jurisdiction, but also in relation to the basis on which 
contractual arrangements are formed and extinguished, such as novation or open offer), 
membership requirements and processes, operational interfaces, margin payment and 
collateral arrangements and account structures (e.g. principal or agency models).  In 
addition, a given derivatives product set needs to be supported by bespoke risk and 
technical processes, which are unlikely to be replicated in a different CCP.  The practical 
consequences of this situation may be that, in most if not all cases, the alternative CCP 
would be forced to operate the transferred business on a standalone basis for an 
extended period of time, rather than being able to integrate that business into its existing 
business at the point of transfer. However, the transfer of business from one CCP to 
another within a same group would not present the issues set out above.  Moreover, it is 
not clear how the resolution authorities would resolve a stricken CCP in a situation in 
which all other CCPs were also under stress due to general macroeconomic factors 
coupled with defaults by several major financial institutions which were clearing members 
of all of the CCPs.   
 
Turning to (b), EACH is concerned that the proposed resolution arrangements will 
contain some inherent tensions with the operating standards which have been 
promulgated for CCPs internationally and within the EU and, depending on the detailed 
design of the resolution arrangements, they may create direct conflicts with those 
operating standards.  This risk is particularly evident in relation to the potential use of 
“bail-in” resolution powers in respect of a failing CCPs. If those powers were to provide 
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that some or all of the solvent clearing members’ initial margin would be exchanged for 
equity in the failing CCP in circumstances where the CCP had insufficient resources to 
manage the default of other clearing members (as has been suggested in the 
CPSS/IOSCO context), this would directly contradict key provisions of EMIR.  For 
instance, EMIR stipulates that “a CCP shall not use the margins posted by non-defaulting 
clearing members to cover the losses resulting from the default of another clearing 
member”2 and a CCP shall not “expose the non-defaulting clearing members to losses 
that they cannot anticipate or control”3. This type of bail-in approach would also require 
clearing members to replenish their initial margin which may, in turn, trigger further 
defaults should clearing members or their clients be unable to do so. We therefore think 
this is not a valid recovery or resolution tool. 

 
Recovery and Resolution Plans  
Section 3.2.1(c), page 17 
 
Question 11: What should be the respective roles of FMIs and authorities in the development 

and execution of recovery plans and resolution plans?  Should resolution 
authorities have the power to request changes in the operation of FMIs in order to 
ensure resolvability?   

 
EACH has no further comments on the respective roles of FMIs and the authorities. 
Please see our comments in the “EACH General Remarks” Section (page 2-3). 

 
Question 12: To what extent do you consider that CCPs/CSDs in cooperation with their users 

would be able to define efficient recovery and resolution plans on the basis of 
amendments to their contractual laws? 

 
Recovery and resolution plan will by definition require amendments to the contractual 
laws and the rules and regulations of the FMIs. Please see our comments in the “EACH 
General Remarks” Section (page 2-3), at which further concerns are set out specifically.  
 

Resolution Triggers  
Section 3.2.1(d), pages 17-18 
 
Question 13: Should resolution be triggered when an FMI has reached a point of distress such 

that there are no realistic prospects of recovery over an appropriate timeframe, 
when all other intervention measures have been exhausted, and when winding up 
the institution under normal insolvency proceedings would risk causing financial 
instability? 

 
Yes, this is the appropriate trigger for the use of resolution powers. The alternative would 
be to use a CCP’s failure, or likely failure, to meet its conditions for authorization under 
EMIR as the trigger for intervention. If a CCP were on the verge of failing to meet one or 
more of the conditions for authorisation, its regulator would of course be closely involved 
with the CCP in managing those circumstances (in a manner similar to the ‘early 
intervention powers’ provided in the Bank recovery and resolution proposal).  However, 
such a likely failure would not automatically justify use by the regulator of its resolution 
powers. Instead, the appropriate regulatory response would depend on the nature of the 
failure, whether it was capable of being addressed and rectified by the CCP and what 
action would be necessary for it to do so and in what timeframe could this be achieved.   
 

                                                      
2 EMIR, Article 45(4) (Default waterfall). 

3 EMIR, Article 48(2) (Default procedures).  



 

 December 27, 2012 Page 8  
  

In particular, “failure or likely failure to meet its conditions for authorisation” should not be 
viewed as being synonymous with the CCP being unable to meet its financial obligations.  
Instead, the regulatory failure could have occurred in a CCP which remains financially 
viable (for example, the failure could relate to the CCP’s governance arrangements or 
stress testing process, which would be capable of being rectified without the need for use 
of resolution powers). 

 
Question 14: Should these conditions be refined for FMIs?  For example, what would be 

suitable indicators that could be used for triggering resolution of different FMIs?  
How would these differ between FMIs? 

 
Please see the answer to Question 13 in relation to CCPs. 

 
Question 15: Should there be a framework for authorities to intervene before an FMI meets the 

conditions for resolution when they could for example amend contractual 
arrangements and impose additional steps, for example require inactivated parts 
of recovery plans or contractual loss sharing arrangements to be put into action?   

 
Please see the answer to Question 13 in relation to CCPs.  

 
Resolution Powers  
Section 3.2.1(e), pages 18-19 
 
Question 16: Should resolution authorities of FMIs have the above powers?  Should they have 

further powers to successfully carry out resolution in relation to FMIs?  Which 
ones? 

 
EACH notes that the main thrust of the proposed suite of resolution powers is to enable 
the resolution authority to transfer the rights and obligations of a failing CCP to another 
person, with a view to ensuring continuity of service.  The Consultation discusses this in 
conceptual terms, but it does not test the transfer concept against practical 
considerations.  As such, EACH is concerned that the practicalities of such a transfer 
have not been considered in sufficient detail (as explained in the Section “EACH General 
Remarks (c)” (page 2) above) and it would urge the Commission to conduct a more 
thorough analysis of the practical issues before proceeding further.  EACH is willing to 
play an active and constructive role in that process, either on a bilateral basis with the 
Commission or in a multilateral context alongside other CCPs.   
 
EACH also notes that the consultation paper refers to the power to ‘override rights of 
shareholders of the firm in resolution’.  It is unclear what is envisaged under this power.  
In the event of a CCP failure, it is appropriate for shareholders to lose their substantial 
capital investment in the CCP, including the capital required under EMIR.  CCPs are 
already required under EMIR to maintain substantial capital over and above the CCP’s 
own ‘skin-in-the-game’ relating to its default fund.  It is totally inappropriate for 
shareholders to be assessed further for losses arising from the failure of a CCP.   Such 
an assessment would dis-incentivise investment in CCPs and run contrary to corporate 
law. 
 

Question 17: Should they be further adapted or specified to the needs of FMI resolution? 
 

EACH has no further comments on adopting resolution powers for CCPs. Please see our 
comments in the “EACH General Remarks” Section (page 2-3). 

   
Question 18: Do you consider that temporary stay on the exercise of early termination rights 

could be a relevant tool for FMIs? Under what conditions? How should it apply 
between interoperating FMIs?  How should it be articulated with similar powers to 
impose temporary stays in the bank resolution framework?  
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Any such stay must avoid incentivising clearing members to exit prior to its possible 
application. 

Question 19: Do you consider that a moratorium on payments could be a relevant tool for all 
FMIs or only some of them? If so, under what conditions?  

EACH leaves this question to other market participants and regulatory authorities to 
comment. 

 
Resolution Tools 
Section 3.2.1(f), pages 19-22 
 
Question 20: Which reorganization tools could be appropriate for resolving different types of 

CSDs and CCPs?  What would be their advantages and disadvantages? 
 

EACH agrees with the comments made in the Consultation about the potential difficulties 
of transferring the business of a stricken CCP to an alternative CCP: 

 
“The transfer of all or part of operations to a healthy market player could be an effective 
resolution tool for FMIs.  This way the continuity of FMI services could be maintained.  
However, the transfer of certain FMI-functions to other service providers may not be 
carried out easily and quickly due to the specificities of this sector.  Finding a private 
sector purchaser for an FMI may be more difficult than for a bank due to the fewer 
number of firms in the industry (e.g. especially OTC derivatives CCPs) and the different 
nature of FMI’s assets and liabilities.  Even if a substitute provider is available, 
operational constraints such as system incompatibility (e.g. IT infrastructures, accounts 
identification) may be an obstacle to effecting such a transfer”4.       

 
As the Consultation recognises, the practicalities of resolving a failing CCP by 
transferring its business to an alternative CCP are likely to be extremely complex.  CCPs 
have different legal underpinnings (not only in terms of governing law and jurisdiction, but 
also in relation to the basis on which contractual arrangements are formed and 
extinguished, such as novation or open offer), membership requirements and processes, 
operational interfaces, margin payment and collateral arrangements and account 
structures (e.g. principal or agency models, and differences in the types of segregation 
offered by competing CCPs).  In addition, a given derivatives product set needs to be 
supported by bespoke risk and technical processes, which are unlikely to be replicated in 
another CCP. EACH urges the Commission to conduct a detailed analysis of the 
practicalities of transfer in order to test whether the concept is sound in relation to CCPs. 
 

Question 21: Which loss allocation and recapitalization tools could be appropriate for 
resolving different types of CSDs and CCPs?  Would this vary according to 
different types of possible failures (e.g. those caused by defaulting members, or 
those caused by operational risks)?  What would be their advantages and 
disadvantages?     

 
This issue requires further discussion and consideration between the Commission, CCPs 
and clearing members.   It could expose clearing members to unquantifiable – and 
potentially unlimited and open-ended - contingent liabilities requiring them to restore the 
CCP to financial viability.  This could be dis-incentive to their willingness to continue to 
act in the capacity of clearing member.   
 

                                                      
4 Pages 19-20, the Consultation. 
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EACH notes that the Consultation does not specify the form which such a contingent 
liability would take, which suggests that thinking on this issue is at an early stage.  If the 
contingent liability were to take the form of “bail-in resolution” arrangements whereby 
solvent clearing members’ initial margin would - depending on the terms on which is was 
held by the CCP - be exchanged for equity in the failing CCP in circumstances where the 
CCP had insufficient resources to manage the default of other clearing members (as has 
been suggested in the CPSS/IOSCO context), this would directly contradict key 
provisions of EMIR.  For instance, EMIR stipulates that “a CCP shall not use the margins 
posted by non-defaulting clearing members to cover the losses resulting from the default 
of another clearing member”5 and a CCP shall not “expose the non-defaulting clearing 
members to losses that they cannot anticipate or control”6.  Furthermore such bail-in 
would be incompatible with the 2% risk weighting as applied under CRR and Basel II.  
Most importantly it would cause substantial legal issues for clearing members in 
obtaining opinions in relation to clos-out netting. 
 
In addition, if the contingent liability is not subject to a financial cap and is unlimited, the 
clearing member carrying such a contingent liability would presumably be required by the 
relevant prudential regulator to hold unlimited capital against such liability.  This would 
appear to be impractical, unless the Commission also plans to introduce tailored 
derogations within the capital regime.  It is unclear whether any such derogations would 
be compatible with the requirements of Basel III and CRD IV. 

 
Question 22: What other tools would be effective in a CCP/CSD resolution? 
 

The failure of a CCP is extremely unlikely given their inherent risk management culture 
and the low tolerance to the assumption of undue risk which is exhibited by CCP 
governing bodies and management; the close and continuous oversight conducted by 
the regulatory authorities to which they are accountable on an on-going basis; and the 
stringent operating standards and exacting detailed requirements promulgated under 
EMIR. In addition CCPs are required under CPSS-IOSCO Principles for FMIs to put in 
place robust, documented recovery arrangements to withstand extreme but plausible 
scenarios which go beyond the CCP’s regular risk management scenarios and default 
procedures.  Given this comprehensive set of arrangements, EACH does not believe that 
additional measures are required over and above properly considered and proportionate 
resolution arrangements which are designed with the specific characteristics of CCPs in 
mind. 
 
Before considering the need for additional resolution powers, EACH believes that the 
Commission should give further consideration to the application of resolution powers in 
the context of the particular regulatory requirements upon EU CCPs, given the scope for 
inconsistency between those requirements and the resolution process; the limited 
number of sufficiently expert and appropriately authorized private sector buyers which 
would be capable of assuming the business of systemically important CCPs; and the 
possibility of systemic interdependence between CCPs, which could involve cross border 
issues and other complexities.  
 
In particular, whilst it may be possible to grant the appropriate regulatory permissions to 
a bridging institution or a private sector trade buyer, it is not clear how such buyers could 
obtain de novo or incremental EMIR regulatory authorization (necessary from 2013 
onwards) on an expedited basis.  In addition, EACH believes that any trade buyer is 
unlikely to be able to subsume the business of a failing CCP within its own operational 

                                                      
5 EMIR, Article 45(4) (Default waterfall). 

6 EMIR, Article 48(2) (Default procedures).  
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framework at the point of transfer (for the reasons explained in the Section “EACH 
General Remarks (c)” (page 2) above).  Instead, it would need to continue to operate 
clearing services on the same (operational, legal and IT) basis as the selling CCP for a 
lengthy period of time. 

 
Question 23: Can resolution tools based on contractual arrangements be effective and 

compatible with existing national insolvency laws?  
 

Important resolution tools are the temporary stay on insolvency and the direction of 
insolvency arrangements, where appropriate. 

Group Resolution  
Section 3.2.1(g), page 22 
 
Question 24: Do you consider that a resolution regime for FMIs should be applicable to the 

whole group the FMI is a part of?  What specific tools or powers for the resolution 
authorities should be designed? 

 
It is difficult to see how the CCP resolution regime could apply to the whole corporate 
group. If, as is the case in most instances, the corporate group also contains other 
entities, such as exchanges, index providers and trade repositories, it would not be 
appropriate to apply the CCP resolution regime at group level. In the case of a group of 
CCPs, the entity within the group should also be able to be resolved separately.   

 
Cross Border Resolution  
Section 3.2.1(h), pages 22-23 
 
Question 25: In your view, what are the key elements and main challenges to take into account 

for the smooth resolution of an FMI operating cross-border?  What aspects and 
effects of any divergent insolvency and resolution laws applicable to FMIs and 
their members are relevant here?  Are particular measures needed in the case of 
interoperable CCPs or CSDs?  

 
As set out in the “EACH General Remarks” Section (page 2-3), EACH supports an 
approach whereby the national resolution authority of a failed CCP takes prime 
responsibility, within an appropriate co-ordination framework.  It is imperative that such a 
framework be pre-determined and allows decisive and highly time-critical action to be 
taken by the national authorities. 
  

Question 26: Do you agree that, within the EU, resolution colleges should be involved in 
resolution issues of cross-border FMIs? 

 
EACH would advocate resolution powers being vested in a single resolution authority per 
CCP in the interests of timely decision making and action, with any college structure 
playing a purely advisory or consultative role.  If, instead, resolution colleges with 
decision-making powers were to be established, they would need to be as small and well 
defined as possible in order to avoid delay in resolving a stricken CCP. In addition, the 
authorities from the jurisdiction of the stricken CCP should have a majority of the voting 
power within such a college, for the reasons explained in the answer to the second part 
of Question 27. 

 
Question 27: How should the decision-making process be organized to make sure that swift 

decisions can be taken?  Alternatively, do you think that responsibility for 
resolving FMIs should be centralized at EU-level?      

 
In relation to the first part of the question, please see the answer to Question 26. In 
relation to the second part, resolution of individual CCPs would need to remain at 
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national level as, ultimately, the national taxpayer may be called upon to help finance the 
rescue of a stricken CCP (e.g. in circumstances in which the extent of the shortfall in 
funds within the CCP cannot be met through a recapitalized by shareholders and 
clearing members alone). 

 
Question 28: Do you agree that a recognition regime should be defined to enable mutual 

enforceability of resolution measures? 
 

Yes, this is important given the international nature of shareholding in, and clearing 
membership of, the EU’s main CCPs. 

 
Question 29: Do you agree that bilateral cooperation agreements should be signed with third 

countries? 
 

Yes, cross-border cooperation will be important given the international nature of the 
business of most major CCPs. 

 
Safeguards  
Section 3.2.1, pages 23-24 
 
Question 30: Do you agree that the resolution of FMIs should observe the hierarchy of claims 

in insolvency to the extent possible and respect the principle that creditors should 
not be worse off than in insolvency? 

 
Yes, this hierarchy of claims in insolvency should be observed. 

 
 
 
EACH would welcome the opportunity to discuss the contents of its response to the Consultation with 
the European Commission, particularly if the Commission requires any clarification about the contents 
of this response.   
 
EACH is content for its response to the Consultation to be made public.  
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About EACH 

European central counterparty clearing houses (henceforth CCPs) formed EACH in 1992. 
EACH's participants are senior executives specialising in clearing and risk management 
from European CCPs, both EU and non-EU. Increasingly, clearing activities are not 
restricted exclusively to exchange-traded business. EACH has an interest in ensuring that 
the evolving discussions on clearing and settlement in Europe and globally, are fully 
informed by the expertise and opinions of those responsible for providing central 
counterparty clearing services. 

EACH has 23 members:  

CC&G (Cassa di Compensazione e 
Garanzia S.p.A.)  

CCP Austria  

CME Clearing Europe Ltd 

CSD and CH of Serbia  

ECC (European Commodity Clearing 
AG)  

EMCF (European Multilateral Clearing 
Facility)  

Eurex Clearing AG  

EuroCCP (European Central 
Counterparty Ltd)  

HELEX AS  

ICE Clear Europe 

IRGiT S.A. (Warsaw Commodity Clearing House) 

KDPW_CCP S.A. 

KELER CCP Ltd 

LCH.Clearnet Ltd  

LCH.Clearnet SA  

MEFF  

NASDAQOMX  

National Clearing Centre (NCC)  

NOS Clearing ASA  

NYSE Liffe  

OMIClear  

Oslo Clearing ASA  

SIX x-clear AG 

This document does not bind in any manner either the association or its members. 

 

Responses to this paper should be addressed to: 

EACH Chair 

Marcus Zickwolff 

marcus.zickwolff@eurexchange.com 

+49 (69) 211 15847 
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