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CONSULTATION ON A POSSIBLE RECOVERY AND RESOLUTION FRAMEWORK FOR 

FINANCIAL INSTITUTIONS OTHER THAN BANKS 

CONSULTATION QUESTIONS - INSURANCE AND REINSURANCE FIRMS 

1. Are the resolution tools applicable to traditional insurance considered above adequate? 

Should their articulation and application be further specified and harmonised at EU-level?  

 

The CRO Forum believes that supervision and the resolution tools for traditional insurance set out in 

the consultation paper provide an adequate suite of tools for dealing with a failing insurer. 

 

In respect of activities referred to as non-insurance and non-traditional that could potentially pose a 

risk to the financial system through contagion or other reasons, it is not the existence of the activity 

that needs to be considered, but the degree to which it could impede the orderly resolution of the 

insurer having regard to: 

 The scale of the activity as a proportion of an insurer’s traditional business; 

 The manner in which the potential risk is identified, mitigated or managed by the insurer e.g. 

through product design that allows payment to be delayed/suspended etc; 

 The purpose of the activity; and   

 The application of supervision, and powers available to the supervisor to intervene. 

 

These activities are only likely to present an issue for resolution where the scale, role and nature of 

the activity make it difficult for a firm’s management and its supervisor to control the impact.  These 

issues should be identified as part of on-going management and supervision in the prudent running of 

the business. 

 

To this end we firmly advocate that supervision takes account of the risks of all entities within an 

insurance group.  This is a key tool in preventing these non-insurance and non-traditional insurance 

activities from becoming a problem that would threaten the orderly manner in which an insurance 

group can be resolved. 

 

In relation to whether the articulation and application of the current resolution tools should be further 

specified at EU level, we note that the Commission’s policy making in the area of Insurance 

Guarantee Schemes has yet to be concluded.  We consider that further thought and clarification on 

the role of such schemes and how they impact the recoverability issue would be welcome.  

 

2. Do you think that a further framework of measures and powers for authorities, additional to 

those already applicable to insurers, to resolve systemically relevant insurance companies is 

needed at EU level?  

 

Supervisors already have powers under current regulation to take preventative and corrective 

measures and require insurers to develop acceptable plans for the prevention and correction of 

problems. These include a ladder of interventions and the power to take and require necessary action 

to be taken.    

 

There is no evidence that the current framework for insurers referred to in the paper has failed nor 

are any concerns for a future failure given any realistic representation. It is therefore unclear why 

additional provisions would be necessary or their cost and impact for policy holders justifiable. 
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Moreover, insurance companies do not qualify as systemically relevant. Due to the key 

characteristics of the insurance industry, insurer winding-downs are stable processes that take and 

occur over time. These processes are governed appropriately within current frameworks. 

Disruption to the provision of insurance appears to be an increasingly evident part of the worries 

relating to the insurance sector. This needs to be distinguished from systemic risk where failure 

could lead to disorderly and significant negative impacts on the functioning of the financial system.  

As noted in our answer to question 1, group supervision, (provisions in IGD, Solvency II and FICOD), 

should as part of on-going supervision identify where an insurer’s assets or liabilities are insufficiently 

diversified and allow action to reduce the risk that the failure of the group could present issues for 

the provision of insurance or any systemic risk, while the insurer is operating as a going concern.  

 

The question that the Commission should address is not whether further measures or powers are 

needed, but what is the problem with current arrangements that the Commission is trying to 

address, and what evidence is there that supports such concern (i.e. what is the negative externality 

that needs to be internalised, how much would this cost and with what would the impact on the 

market be). These questions need to be answered to prevent the risk of significant costs of change 

with no obvious benefit for EU customers or the financial system. 

 

 

3. In your view, which scenarios/events might lead to the need to resolve a systemically 

relevant insurance company? Even before that, which types of scenarios systemic insurers and 

authorities need to be prepared for which may imply the need for recovery actions if not yet 

resolution?  

 

Since insurance companies are in our view not systemically relevant this question might not be 

applicable.  

However, in respect of resolution, a distinction needs to be drawn between restructuring an insurers 

business that is still operating as a going concern and resolution where an insurance company is 

deemed no longer viable  and is potentially no longer able to fully honour its commitments to its 

policy holders. In our view the prudent management and supervision of an insurance company should 

mitigate the risk and impact of any failure (should it occur). This helps prevent the failure of an insurer 

from becoming systemically important on the event of its failure.   

 

It is important to recognise that insurers become subject to regulatory action on breach or threat 

thereof of SCR and on breach or threat thereof of MCR are subject to strong action including ceasing 

of new business. In these cases assets backing technical provisions remain and a high percentage of 

liabilities are met. It is not the same as bankruptcy. 

 

The steps that can be taken to prepare for recovery are considered in the conclusions of the CRO 

Forum paper on ‘insurer’s risk management systems: preparing for recovery’. This paper notes that 

the focus of risk management must be on prevention and ensuring that the entity has an ability to 

adapt taking account of events and experience. 

 

As noted in our answer to question 2, supervisors are already able to take preventative and corrective 

measures that could influence management to restructure their business where appropriate.  
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4. Do you agree with the above objectives for resolution of systemic insurance companies? 

What other objectives could be relevant?  

 

The key objective for the resolution of any insurer must be the protection of policy holders. This 

aligns with the key objective for the regulation of insurers as a going concern given the role insurers 

play for their policyholders.  It is not clear if or when an adequately managed and supervised insurer 

can become systemic. Therefore, there is no need to restate the overriding objective of insurance 

supervision for systemic issues. This would present risks to the fair treatment of all policyholders. 

 

The CRO Forum agrees with the objectives themselves from a policyholder protection perspective as 

they rely on overall adequacy with principles.  

 

5. Do you think that recovery plans should be developed by systemic insurers and resolution 

plans by resolution authorities? Do you think that resolution authorities should have the 

power to request changes in the operation of insurers in order to ensure resolvability?  

 

The CRO Forum does not agree that recovery plans should be developed. As noted in the 

conclusions of the CRO Forum paper on ‘insurer’s risk management systems: preparing for 

recovery’, due to the nature of the traditional insurance model, and the prolonged time period in 

which situations develop, a focus on detailed or prescriptive plans for recovery or resolution is 

unlikely to be appropriate for the particular crisis that actually develops, nor if insolvency looms. We 

believe that plans would be outdated, whilst the current approach to insurers risk management and 

supervision is responsive to changes in the environment in which insurers operate.  

 

Rather than developing prescriptive recovery plans, insurers should focus on developing generic 

processes or guidelines that can be triggered to enable an agile and effective responses in stressed 

circumstances (‘continuum analysis’). This analysis should identify those events that are likely to 

require response and set out processes including possible actions around the management of capital 

and liquidity, as well as governance that should be applied to manage the response to stressed 

circumstances.  

 

It is unclear, within the consultation, who is being referred to by the term ‘resolution authority’. Many 

of the insurance tools available would be available to insurance supervisors and could be applied prior 

to resolution by the supervisor. The administrator in insolvency (who presumably would be the 

resolution authority) will only be appointed at the time insolvency is determined and does not have 

responsibility in advance of insolvency. On this basis, all eventualities in the failure of an insurance 

company are covered either by the supervisor, the administrator or both. The Commission needs to 

clarify who is being referred to in this respect.  

 

We believe that insurance supervisors are best positioned to exercise insurance supervisory tools in 

advance of formal insolvency proceedings as part of their ongoing supervision. This should not be 

diminished or confused through the creation of any separate authority specifically focused on 

resolution. 

 

Resolution plans are for authorities. As the CRO paper notes the preparing for recovery includes 

assessing availability in stress of necessary information and this provides the platform for resolution 

too.  

 

We do not believe that it is necessary for authorities to have specific power to request changes to 
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the operation of insurers to ensure resolvability. We agree that changes should be encouraged where 

a structure means that risks are not adequately captured and as a result could threaten orderly 

resolution. However, this is already captured within the proposed Solvency 2 framework and no 

further action is required 

 

If applied, recovery and resolution should be addressed for all insurers proportionality. 

 

Finally, recovery plans are already envisaged and specified in Solvency II. There is no reason to 

require further or more detailed planning.   

 

6. Do you agree that resolution should be triggered when a systemic insurer has reached a 

point of distress such that there are no realistic prospects of recovery over an appropriate 

timeframe, when all other intervention measures have been exhausted, and when winding up 

the institution under normal insolvency proceedings would risk causing financial instability?  

 

As noted earlier we do not believe that a prudently managed and supervised insurer should become a 

systemic risk. Also we do currently not see any material reason or scenario why a failure of a 

(re)insurer would result in financial instability. 

 

Again, clarity is needed over what is meant by resolution to avoid confusion with insolvency 

proceedings. Many of the tools described in the consultation paper could be applied by supervisors 

under current regulation to protect the interests of policy holders before actual insolvency 

proceedings are initiated.  

 

Resolution options should be triggered when an insurer has reached a point of distress such that it is 

unable to, or unlikely to be unable to satisfy claims against it in the future. In advance of this, there 

will be time to consider how to protect the interests of policy holders with the provision of continuity 

of cover where possible.  

 

We agree that winding up should be the last option once all other intervention measures have been 

exhausted. 

 

However, we doubt whether such a situation is likely to occur in insurance. We believe that in 

insurance, there are always alternative intervention measurers available as there usually is no need 

for immediate action.  

 

If exposures are identified which mean an insurer may need action ‚over the weekend‛ as in banking 

measures should be clearly focussed on such cases and it should not give rise to generic provisions.  

 

Furthermore, it should be avoided that authorities go for resolution at earliest possible point as it 

looks decisive and is less likely to lead to subsequent criticism except from the firm’s management 

and shareholders. Such action could be detrimental to the fair treatment of policyholders as the 

premature sale of assets may fail to achieve optimal value. 

 

7. Should these conditions be refined? For example, what would be suitable indicators that 

could be used for triggering resolution of systemic insurers?  

 

The Commission should clarify how the current insurance supervisory ladder of intervention is felt to 

be insufficient.   
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We do not consider it is necessary to include a condition for resolution that an insurers failure and the 

disruption if its services would have systemic implication for other parts of the financial system and 

the economy.   

 

The existing trigger that a firm is no longer viable or likely to be viable, and has no reasonable 

prospect of becoming so is adequate. 

 

8. Do you agree that resolution authorities of insurers could have the above powers? Should 

they have further powers to successfully carry out resolution in relation to systemic insurers? 

Which ones?  

 

As noted earlier, it is not clear what is meant by ‘resolution authorities’. Many of the traditional 

powers noted in the paper would be exercised by insurance supervisors.  

 

We would not favour the creation of a separate ‘resolution authority’ as this would overlap with 

existing authority exercised by the supervisor or the appointed insolvency practitioner where formal 

insolvency proceedings have been initiated. 

 

There are many existing tools already available where the solvency position of an insurer deteriorates, 

some of which are similar in effect to the powers listed under 4.2.1 (e). Our comments on each are 

as follows: 

 

Remove and replace the senior management 

Directors and senior managers in designated functions who are able to exercise significant influence 

are generally required to be authorised by insurance supervisors and therefore the power to remove 

senior management, and by virtue of their removal instigate replacement, is already available to 

insurance supervisors.  

 

Appoint an administrator 

Where statutory insolvency is triggered under winding up proceedings an administrator would be 

appointed. We believe that the supervisor should be involved in the recommendation for a court 

appointed administrator where an insurer is deemed to be in default. 

 

Operate and resolve the entity including taking commercial decisions to restructure or wind 

down the entity’s operations 

Presumably this would already be the role of the administrator in insolvency. 

 

Transfer or sale of specified assets or liabilities to a third party 

The portfolio transfer tool available to insurance supervisors would seem to have the same effect. 

Such a tool needs to be used with caution as there is a danger of transferring some valuable asset 

(which may include existing policies) and leaving other policies with a weaker asset backing. Also 

insurer ALM operates at a firm/portfolio level and could be jeopardised by selective asset or liability 

transfer. The transfer of some liabilities may also reduce diversification so increasing the adequacy of 

the remaining assets compared to remaining liabilities. 

 

Establish a temporary bridge institution to take over certain critical functions 

For insurance this is another means to undertake a portfolio transfer, however given the long term 

nature of insurance liabilities there is not the same time impediment that exists in banking so use of a 
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bridge institution as a quick, or interim solution is not necessarily in policy holders best interests that 

would be better served through a transfer to an existing well capitalised insurer able to exercise more 

freedom over its investment approach.  

 

Separate non-performing assets into a distinct vehicle 

When considering insurance business both assets and liabilities need considering together. Insurance 

groups are generally organised on a subsidiary model with each being a separate legal entity. 

Therefore, non performing insurance units will be legally separate. The portfolio transfer tool can be 

used such that books of different types of business can be transferred where this would improve the 

outcome for policy holders. 

 

Recapitalise an entity by amending or converting the terms of specified parts of the balance 

sheet of the entity in order to allow for the continuity of essential functions 

As noted in 4.2 (5) of the consultation restructuring of liabilities, for example through a scheme of 

arrangements is already a tool available that can be used. 

 

Override rights of shareholders on the firm in resolution 

The Winding up Directive provides for policyholder priority through two possible structures in national 

law. One places policyholders first, the other equally with taxes and employees.  Any resolution 

coming before winding up would need to consider the rights of these groups. 

 

It is not clear what benefit an additional power to override the rights of shareholders of a firm in 

resolution would provide.  

However, in this respect clarity is needed on what ‘in resolution is intended to mean’ (i.e. does this 

mean that insolvency proceedings have commenced?).  

 

Impose a moratorium on payment flows 

A moratorium may be most useful for savings contacts with guaranteed surrenders. However, the 

fair treatment of policyholders would need to be taken account in the adoption of such a tool, which 

perhaps may require disclosure/inclusion within policy terms and conditions. 

 

Finally 

The respective authorities will under Solvency II be vested with adequate powers in case an 

insurance company does not meet the solvency and/or minimum capital requirements. 

 

9. Should they be further adapted or specified to the specificities of insurance resolution?  

 

Again, the respective authorities will under Solvency II be vested with adequate powers in case an 

insurance company does not meet the solvency and/or minimum capital requirements. 

However, if used they need careful adaptation and be checked cross nationally and consideration 

should be given to: whether a bail on current balance sheets is really effective and if there is enough 

debt to make a difference. 
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10. Would the tools mentioned above be appropriate for the resolution of systemic insurers? 

What other tools should be considered and why?  

 

Our comments on the three areas focused on in the consultation are set out below. 

 

Separation of systemically important non-traditional and traditional insurance activities 

As noted earlier, there is no clarity on what are the characteristics of a particular activity that cause it 

to present a systemic risk and whether these characteristics are present in non-traditional and 

traditional insurance activities that may be conducted by an insurer.  Separation of these activities 

may not be possible and is not necessarily in the best interests of insurance policy holders.  

 

As noted in our answer to question 1, it is the  scale, role and nature of the activity that could pose a 

systemic risk and it difficult for a firm’s management and its supervisor to control the impact.  These 

issues should be identified as part of on-going management and supervision in the prudent running of 

the business When the discharge of material liabilities is no longer within the control of the insurer, 

this could impact the time needed to organise orderly recovery or resolution.  

 

Insurer’s management should ensure that they appropriately identify the role of systemically 

important non-insurance activity and the impact this may have on the prudent running of their 

business and ensure that this risk is managed appropriately. We would expect that supervisors would 

already seek to ensure that such risks are manageable as part of their supervision. 

 

Therefore, systemically important non-traditional insurance activities, where the risks are 

appropriately managed, should not need to be separated from traditional insurance.  

 

As noted earlier, the conclusions of the CRO Forum paper on ’insurer’s risk management systems: 

preparing for recovery’, include that the focus of risk management should be on prevention and 

ensuring that the entity has an ability to adapt taking account of events and experience. We see 

effective risk management within firms and effective supervisions the means by which any risk 

associated to non traditional insurance activity would be recognised and managed.  

 

Given the extensive influence that supervisors are able to exert through their existing powers we do 

not believe a separate distinct tool is necessary in this respect. 

 

Asset separation with transfer of “bad” assets into a separate legal entity in resolution 

It is not clear how this would be applied in an insurance context where, presumably the ‚bad‛ assets 

would be held on an insurance balance sheet backing insurance liabilities. It should be noted that 

insurance liabilities are long term and therefore assets may have time to recover value. Moving 

assets without the corresponding liabilities would reduce the value available to meet future claims.  

 

If the intention is that this would apply to assets that are not held on an insurance balance sheet, 

then by virtue of this they would already be held in a separate legal entity.  

 

 

Debt write down or “bail in” 

Insurers generally do not rely on debt to finance their business, and therefore are not large scale 

issuers of debt in the same manner as banks. It is therefore not clear how much benefit could be 

derived from such a tool.  
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Regard would also need to be taken of the entity within an insurance group that has issued debt and 

the relationship of this with the solvency of underlying authorised insurers. As writing down the debt 

of a holding company would appear to offer no advantage over insolvency where the debt may be 

written down in any case given that the authorised insurers within the group would be separate legal 

entities.    

 

Generally ‚Bail in‛ as a tool is likely to give rise to unintended contagion and therefore introduces 

pro–cyclicality as during a financial crisis debt holders are likely to face higher capital charges 

potentially reducing solvency and confidence in the system. 

 

Finally 

None of the mentioned tools is required in order to protect the policyholders. Even if the non-

insurance part of a financial conglomerate or a non-insurance subsidiary of an insurance group needs 

to wind up its business, the traditional insurance business will not be affected.  

 

11. Do you think that, within the EU, resolution colleges should be set up and involved in 

resolution issues of cross border insurance groups?  

 

There is no need for a specific new college. Indeed given the role planned under Solvency II during 

crisis (e.g. SCR or MCR under threat) and the extensive powers given to supervisors it is sensible to 

put them at the centre of any resolution process.  We would expect that supervisors liaise 

appropriately with other (national) stakeholders of cross border groups.  

 

12. How could the decision-making process be organized to make sure that swift decisions 

can be taken? Should this be aligned with the procedures already set out in Title III of 

Directive 2009/138/EC?  

 

Title III of Solvency 2 provides an appropriate framework for decision making.  It is not clear that any 

further articulation is necessary. 

 

13. Alternatively, do you think that responsibility for resolving systemic insurers should be 

centralised at EU-level?  

 

We do not see any need for greater responsibility for EIOPA beyond participation in the colleges. 

 

14. Do you think that a recognition regime should be defined to enable mutual enforceability 

of resolution measures?  

 

Consideration is to be given to identify legal and practical implications of such measures that need to 

be addressed. 

 

15. Do you think that to this end bilateral cooperation agreements could also be signed with 

third countries?  

 

Again we would like to highlight that we would expect the college of supervisors to operate 

effectively and that there is no need for EIPOA becoming the resolution body. Furthermore, 

appropriate consideration should be given to whom to involve and the memorandums of 

understanding already in place. 

 


