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BVI’s response to the European Commission’s Consultation on a Possible Recovery and 
Resolution Framework for Financial Institutions Other Than Banks 
 
Section 5: Payment Systems and Other Non-Bank Financial Institutions/Entities 
 
 
BVI1 appreciates the opportunity to present its opinion on the need for a recovery and resolution 
framework for financial institutions other than banks.  
 
We support the goals of the G20 and the EU Commission to further safeguard financial stability and 
ensure the continuity of the critical financial services by working on mechanisms for orderly resolution of 
financial institutions. In this regard, we fully agree that the future regulatory efforts should focus on 
institutions of systemic relevance the failure of which can have detrimental impact on financial stability 
and the wider market.  
 
As the representatives of the German fund and asset management industry, we would like to refer in 
our comments specifically to section 5 of the consultation paper which deals with the possibility of 
investment funds and other non-bank institutions bearing systemic risks and hence requiring proper 
regulation in terms of recovery and resolution.  
 

Q1: Do you agree with the above assessment regarding payment systems, payment institutions and 
electronic money institutions? Alternatively, do you consider that either (or both) would merit further 
consideration as to their ability, first, to give rise to systemic risk and, second, the need for possible 
recovery and resolution arrangements in response? 

 
We have no specific views on these matters. 
 

Q2: Besides those covered in previous sections of this paper, which other nonbank financial institutions 
can become systemically relevant and how? Depending on the type of institutions, what are the main 
channels through which systemic risks are transmitted or amplified? 

 
Our following remarks deals with the potential systemic relevance of investment funds and asset 
managers.  
 
 
 
 

                                                        
1 BVI represents the interests of the German investment fund and asset management industry. Its 80 members currently 
handle assets of EUR 2.0 trillion in both investment funds and mandates. BVI enforces improvements for fund-investors 
and promotes equal treatment for all investors in the financial markets. BVI`s investor education programmes support 
students and citizens to improve their financial knowledge. BVI`s members directly and indirectly manage the capital of 50 
million private clients in 21 million households.BVI’s ID number in the EU register of interest representatives is 
96816064173-47. For more information, please visit www.bvi.de. 
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Potential systemic relevance of investment funds 
 
Investment funds investing in financial markets operate on the principle of diversification which means 
that they seek to avoid undue concentration of risks. Diversification is possible at different levels, 
namely at the level of financial instruments, issuers, geographical regions, market sectors etc. The 
applicable diversification standards are often stipulated by law and further refined in the fund 
rules/instruments of incorporation. This is especially the case for regulated investment funds such as 
UCITS. Moreover, UCITS and other investment funds are also subject to rules limiting risk exposure to 
a single counterparty. For example, under the UCITS Directive the risk exposure to a counterparty of 
OTC derivative transactions may not exceed 10% of the fund assets if the counterparty is a credit 
institution and 5% in other cases2. 
 
These standards on diversification and counterparty exposure clearly reduce the potential impact of 
investment fund failures on other market participants or financial markets in general. Certainly, it is 
conceivable that an investment fund offering sector-specific or country-specific investments grows 
disproportionately in size and thus its operations have influence on the price-building process in the 
relevant market. However, this can only happen in small niche markets with low levels of liquidity and 
only a few active participants.  
 
Therefore, taking into account the key elements and identifying factors of systemic risk implied 
in the consultation paper, we believe that the German investment funds lack the decisive 
features for being classified as systemically relevant. In particular, they reach neither the size 
nor the relevant concentration of exposures for their failures to have detrimental impact on 
financial stability and the wider financial market. As regards UCITS, the Commission has 
already acknowledged in the UCITS V consultation paper that these vehicles do not cause 
systemic risk3. 
 
However, it is equally important to stress in this context that most German open-ended investment 
funds cannot fail in the sense of becoming insolvent. This is due to the fact that investment funds in 
Germany are in most instances issued as so-called contractual-type funds. Contractual investment 
funds are commonly known in EU jurisdictions under different names (Sondervermögen, fonds commun 
de placement etc.). Such funds lack legal personality and constitute solely pools of assets which are 
clearly separated from the assets of the appointed management company. Hence, any obligations 
resulting from e.g. financial transactions for account of the fund are entered into by the management 
company and establish no liabilities for the fund or its investors4. The risk of losses to investors in 
contractual funds is always limited to the amount of the invested capital.   
 
The only event close to failure which may occur in contractual investment funds is the fund’s 
(temporary) inability to satisfy redemption requests from investors. Such scenario is possible if the 
relevant target market on which the fund focuses its investments becomes illiquid or if investors are 
prompted to withdraw their money from investment funds in case of market crisis. Specific rules are 
necessary to deal with such situations in the best interest of investors e.g. by temporary suspension of 
redemptions or other measures preventing “fire sales” of the fund assets. Such rules are already part of 
the EU and national fund frameworks (cf. our reply to Q4 below).  

                                                        
2 Cf. Article 52(1) third subparagraph of the UCITS Directive.  
3 Cf. Consultation Paper on the UCITS Depositary Function and on the UCITS Managers’ Remuneration dd. 14 December 
2010 (MARKT/G4 D (2010) 950800), section 2.3 where the Commission states the following: “The UCITS asset 
management sector was not one of the root causes of the financial crisis, and the new regulatory framework for UCITS 
should place significant limits on the degree and nature of the risk that a UCITS might take on, thereby also limiting the 
extent to which misaligned incentives might lead to wider systemic problems.“ 
4 Cf. § 31 para. 2 of the German Investment Act (Investmentgesetz). 
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Potential systemic relevance of asset managers 
 
Different considerations must be made in relation to asset managers. Asset management firms offer 
collective and individual management services. Collective investment management in Europe takes 
place under either the UCITS Directive or in near future under AIFMD which both strictly limit the range 
of ancillary services and in particular, do not allow asset managers to deal on own account with clients5. 
All transactions by asset managers on behalf of clients are performed on an agency basis. This is also 
reflected by the capital requirements under the UCITS and AIFM Directives which do not take into 
account market risk related to investing on own account, as is the case for banks.  
 
In these circumstances, the size of balance sheets in the asset management sector is far below the 
numbers displayed even by small credit institutions. In addition, the AIFMD framework prohibits fund 
managers to take up speculative positions when investing their own funds6.  
 
Therefore, it is quite clear that German and other EU asset managers do not reach the critical 
size or complexity in their operations to pose a significant threat to the stability of financial 
markets.  
 
Another factor of systemic risk accounted for in the consultation paper is the substitutability of services 
offered by an entity. In this regard, it is important to consider once again the possible implications of a 
fund manager’s insolvency in terms of the managed funds.  
 
As explained above, fund assets are in all events separated from the fund manager’s own funds. All 
fund assets are ring-fenced and booked on accounts held by the depositary. The depositary function 
involves strict separation of assets throughout the custody chain and oversight of the property rights as 
regards assets which are not capable of being held in custody. The role of the depositary will be further 
strengthened once the AIFMD and the UCITS V reform come into force. These standards ensure that in 
the event of a fund manager’s insolvency, the assets of all managed funds remain unaffected and are 
still available to investors. Nonetheless, the interest of investors requires adequate handling of the fund 
which may entail transmission of the management function to another entity or liquidation and payment 
of realization profits to investors. These issues are already sufficiently dealt with by the German law 
which allows in particular for continuity in fund management by the possibility to assign another 
management company7 (cf. also our comments on Q4 below).  
 
On balance, we see no indications of systemic risk pertaining to the EU asset management industry.  
 

Q3: In your view, what could be meaningful thresholds in relation to the factors of size, 
interconnectedness, leverage, economic importance or any other factor to determine the critical 
relevance of any other nonbank entity? 

 
In view of the variety of different business models captured by the term “nonbank entity”, we do not 
think it feasible or prudent to establish specific thresholds for determining systemic relevance of 
institutions.  
 

                                                        
5 Cf. Article 6(3) of the UCITS Directive, Article 6(4) AIFMD. 
6 Cf. Article 9(8) AIFMD.  
7 § 39 para. 3 of the German Investment Act. 
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Q4: Do you think that recovery and resolution tools and powers other than existing insolvency rules 
should be introduced also for other nonbank financial institutions? 

 
We perceive no need for recovery and resolution tools or powers to be established in relation to the 
fund industry. In our opinion, the regulatory approach envisaged for credit institutions and investment 
firms is clearly not appropriate to be applied to asset managers and their products.  
 
In our reply to Q2 above, we point out to certain decisive particularities of the asset management 
business. We are convinced that these particular features do not raise concerns in terms of systemic 
risk, but require specific treatment in order to protect the interests of fund investors and potentially to 
avoid implications on the price formation in the financial markets through undesirable “fire sales” of fund 
assets. Such treatment is to a great extent already ensured by the existing EU and national rules.  
 
Management of liquidity shortage at the fund level 
 
In particular, the temporary inability of a fund to pay out investors willing to redeem their units is dealt 
with by the UCITS Directive. Article 84(2)(a) provides that in exceptional cases UCITS may temporarily 
suspend the redemption of units provided that such suspension is justified having regard to the 
interests of the unit holders. The circumstances and procedures of temporary suspensions are further 
specified by the applicable national law or the fund rules/instruments of incorporation. The UCITS 
Directive allows also national authorities to require redemptions of units to be suspended if they deem it 
necessary in the interests of investors or of the public8. In Germany, equivalent standards apply to all 
open-ended investment funds9.     
 
The temporary suspension of redemptions provides a last resort tool for funds facing liquidity 
bottlenecks due to either liquidity shortage in the relevant market or enhanced liquidity demand from 
investors. It gives fund managers the necessary time to arrange liquidity supplies to the fund e.g. 
through orderly sales of fund assets. In the context of the UCITS VI consultation, the Commission 
discusses further mechanisms such as deferred redemptions or creation of side pockets which might 
help UCITS to deal with liquidity constraints and might be introduced in future as more commensurate 
alternatives to suspensions. We believe that such fund-specific measures are best suited to ensure 
unimpeded operations of UCITS and are committed to take a constructive part in further regulatory 
debates.  
 
Dealing with the insolvency of a fund manager 
 
As regards the potential insolvency of fund managers, the key action required from the systemic point 
of view is ensuring that the right of fund management entailing the right of disposal over the portfolio 
assets can be swiftly transferred to another management company or alternatively, the fund can be 
liquidated in an orderly manner. Such procedure is ensured by the German law which in such case 
assigns the right of disposal to the fund depositary. The depositary can either liquidate the fund or 
confer the management function to another management company. The assignment of a new manager 
is conditional on approval by BaFin as the competent authority10.  
 
These rules apply to all German fund managers authorised under the German Investment Act. It could 
be envisaged to introduce comparable provisions at EU level in order to establish a harmonised 

                                                        
8 Article 84(2)(b) of the UCITS Directive.  
9 § 37 para. 2 to 4 of the German Investment Act. 
10 Cf. § 39 of the German Investment Act. 
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procedure for all UCITS and AIF managers. However, as it pertains to the operations of funds, any 
initiative in this regard should be perceived as a further development of respectively the UCITS and 
AIFM framework and realized as amendment to the existing Directives. 
 
As regards the management of individual portfolios, it should also be noted that no risk to the managed 
accounts arises as a result of the asset manager’s insolvency. Also in this case, investors’ assets are 
clearly separated from the manager’s own funds and often administered by a third party being usually a 
credit institution. In the event of the manager’s insolvency, the managed accounts remain unaffected 
and can be either transferred to another entity or further maintained with the administrator. Moreover, 
the management contract with the asset manager can be terminated by extraordinary notice due to the 
opening of the insolvency proceedings.  
 
 
On the basis of the arguments presented above, we see no need to provide comments on Questions 5 
to 8 as these pertain to particular mechanisms of a potential recovery and resolution framework which 
as we explained is inappropriate for investment funds or their managers. 
 
 
 
 
 


