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Consultation on a Possible Recovery and Resolution Framework for Financial Institutions 
Other than Banks  
 
 
Dear Sirs, 
 
BlackRock welcomes the opportunity to respond to the European Commission consultation on a 
possible recovery and resolution framework for financial institutions other than banks.   
 
BlackRock is a leader in investment management, risk management and advisory services for 
institutional and retail clients worldwide. At 30 September, 2012, BlackRock’s AUM was $3.67 trillion 
(€2.88 trillion). BlackRock offers products that span the risk spectrum to meet clients’ needs, including 
active, enhanced and index strategies across markets and asset classes. Products are offered in a 
variety of structures including separate accounts, mutual funds, iShares® (exchange-traded funds), 
and other pooled investment vehicles. BlackRock also offers risk management, advisory and 
enterprise investment system services to a broad base of institutional investors through BlackRock 
Solutions®.  
 
In Europe specifically, BlackRock has a pan-European client base serviced from close to 20 offices 
across the continent.  Public sector and multi-employer pension plans, insurance companies, third-
party distributors and mutual funds, endowments, foundations, charities, corporations, official 
institutions, banks and individuals invest with BlackRock.  [BlackRock pays due regards of its clients’ 
interests and it is from this perspective that we engage on all matters of public policy. BlackRock 
supports regulatory reform globally where it increases transparency, protects investors, facilitates 
responsible growth of capital markets and, based on thorough cost-benefit analyses, preserves 
consumer choice.  
 
BlackRock is a member of European Fund and Asset Management Association (“EFAMA”) and a 
number of national industry associations
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reflecting our pan-European activities and reach. 

 
We set out in our response our views on central counterparties (“CCPs”), on asset managers and on 
investment funds and summarise our views below.  In general, we believe that the various types of 
nonbank entities differ significantly in terms of business models and the risks to which they are 
subsequently exposed.  Such specificities should be taken into account when considering their 
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potential systemic relevance and therefore reflected both in the application or otherwise of the FSB 
key attributes and need for resolution plans.    
 

BlackRock agrees that CCPs are systemically important.  The failure of a CCP of any consequence in 
terms of size has the potential to be a catastrophic event, particularly as swap positions at a failing 
CCP will not be fungible with positions at any other CCP.   

We are of the view that a regime which focuses on the rapid and orderly liquidation of open positions 
at the CCP is more appropriate than a regime which aims to enable the CCP to continue to provide 
services once it has reached the point where a resolution regime must  be triggered in order for the 
CCP to stay viable. The more a resolution regime is able to provide confidence to the market that 
outstanding positions, which should all be fully margined at the CCP, will retain their full market and 
collateral value, the more effective the regime will be at promoting financial stability in the crisis. 
Without providing this confidence financial stability may be compromised. Absent an explicit and full 
backing by a government entity, we do not believe that a resolution regime designed to ensure the 
continued viability of a falling CCP would provide confidence to market participants that positions and 
collateral would be optimally preserved. In our view, a rapid and complete winding-down of the failing 
CCP’s positions and an orderly repayment of margin monies would achieve a greater level of financial 
stability and preservation of market value of positions than trying to ensure the continuity of clearing 
services. 

 
In terms of other nonbank financial institutions, both from a systemic risk and a resolution perspective, 
the critical factors to consider are the likelihood that an institution may experience financial distress 
(scale of proprietary investments and balance sheet leverage) and the impact of such distress on 
financial markets (“fire-sale” of asset), on clients (client assets held on balance sheet) and on 
taxpayers (deposit guarantee schemes and access to central bank liquidity). BlackRock believes that 
the Financial Stability Board (FSB) attributes should not be applied to investment funds or asset 
managers without due regard for the agency business model of asset managers and consequently for 
the fact that clients and taxpayers are far less likely to be exposed to the financial distress of an asset 
manager or investment fund.  

 

**** 

We appreciate the opportunity to address and comment on the issues raised by this consultation 
paper.  We are prepared to assist the European Commission in any way we can, and welcome 
continued dialogue on these important issues.  Please contact any of the undersigned if you have 
comments or questions regarding BlackRock’s views. 
 
 
Yours faithfully, 
 
                                                                       

Supurna Vedbrat     Joanna Cound 

Managing Director,      Managing Director, 
Co-Head of the Market Structure    Head of EMEA Government Affairs  
& Electronic Trading team    & Public Policy   

BlackRock      BlackRock 
+1-212-810-8602       +44 (0)20 7743 5579   
supurna.vedbrat@blackrock.com   joanna.cound@blackrock.com  
55 East 52nd Street       12 Throgmorton Avenue 
New York, NY 10055      London, EC2N 2DL 
United States      United Kingdom  
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BlackRock Response to the Consultation on a Possible Recovery and Resolution Framework 
for Financial Institutions Other than Banks  
 
Chapter 3: Financial Market Infrastructures (FMIs)  
 
We have not responded in detail to all the questions in this chapter.  This is principally because we do 
not believe that the main objective of a resolution regime for CCPs should be to ensure the continuity 
of services of a failing CCP.  As described below, we believe a regime which focuses on the rapid 
liquidation of positions will better achieve the goals of the FSB to “preserve financial stability, avoid 
contagion and an unnecessary destruction of value and guard against losses for taxpayers”. 
Ultimately, a rapid and complete winding down of the failing CCP’s positions and an orderly 
repayment of margin monies will allow clearing members and their clients to establish replacement 
positions – and thus achieve continuity - in the most efficient manner.  
 

BlackRock agrees that CCPs are systemically important and supports the analysis of the risks that 
might lead to a CCP becoming insolvent.  We therefore agree that it is important to consider 
measures to address the potential failure of a CCP (however extreme such a situation may be). 

However, we are not convinced that the features of a resolution regime outlined in the report are 
practical or likely to be in the best interests of market stability or clients of the clearing members. In 
particular, we do not agree that the general objective for the resolution of CCPs should necessarily be 
ensuring the continuity of their services as set out in question 7. 

In order to achieve continuity, the consultation envisages that a resolution regime could include the 
power to transfer positions and associated margin from the failing CCP to another existing CCP or a 
bridge CCP established by the resolution authority. 

In our view such transfer is unrealistic.  Indeed the report acknowledges the difficulty of transferring 
functions of some FMIs to alternative providers: 

“However, the transfer of certain FMI-functions to other service providers may not 
be carried out easily and quickly due to the specificities of this sector.  Finding a 
private sector purchaser for an FMI may be more difficult than for a bank due to 
the fewer number of firms in the industry (e.g. especially OTC derivatives CCPs) 
and the different nature of the FMI’s assets and liabilities.  Even if a substitute 
provider is available, operational constraints such as system incompatibility (...) 
may be an obstacle to affecting such a transfer.”  

We share the report’s concerns regarding the viability of this resolution tool.  Unless the transferee 
CCP already has relationships with the transferring clearing members and their clients and 
connections to the relevant markets for which it would be clearing positions, then it would not be 
possible to transfer positions of those clearing members nor for a transferee CCP to provide clearing 
services in relation to such markets.   

Moreover, in relation to OTC derivatives which are subject to clearing, positions with one CCP are 
currently not fungible with positions at another CCP since the product terms and rules will differ 
between CCPs.  This is similar to how futures markets function today. Also, in circumstances in which 
a significant CCP has failed and may be resolved, we are sceptical that another CCP could be found 
that was willing to assume all the positions of the failing CCP, and certainly not without extensive 
diligence.  Current CCP risk management practices and default fund contributions do not take into 
account additive risk transferred from another CCP.   

The consultation seems to lean towards a temporary bridge institution as a potential solution given the 
hurdles to transferring positions from one CCP to another CCP listed above.  However, BlackRock 
also doubts that a bridge institution could be used for something as operationally complex as a CCP. 

We are also concerned by the options listed relating to loss allocation (bail-in within resolution).  The 
main options considered seem to envisage the allocation of losses to non-defaulting members 
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through a margin haircut (essentially a power to write down the CCPs liability to return margin to 
clearing members) or through the ability to call for members to replenish the CCPs funds.  If 
transactions on a CCP were at risk of a margin haircut that applied to client margin as well as clearing 
member margin, the potential allocation of losses to non-defaulting clients would make such a CCP 
highly unattractive and potentially non-viable from a client perspective.  Even where a margin haircut 
applied only to clearing member margin, the concept of imposing additional costs on clearing 
members above and beyond the default fund contributions and assessment rights such clearing 
members are already subject to would be problematic.  The ability to impose such losses on non-
defaulting clearing members could cause the sort of financial instability that central clearing is 
intended to reduce.  The incremental, and potentially unlimited, liability associated with being a 
clearing member under such a regime would likely cause the regulators of such clearing members to 
impose additional capital or liquidity costs on the clearing members, which would be passed onto 
clients. 

Where it has been determined that a CCP has failed or is likely to fail then in our view the best 
outcome for participants and the market generally is a very rapid liquidation of open positions at the 
CCP.  With the exception of positions that a defaulting client holds through a defaulting clearing 
member, it is important to note that the CCP has a risk neutral matched book of outstanding positions.  
The resolution authority could have the power to assume control of the CCP in order to terminate all 
outstanding open positions at a given price for each transaction (for example, the last day’s closing 
price).  There should be an orderly and rapid calculation of the close-out amounts due between the 
CCP and non-defaulting clearing members and non-defaulting clients, and the net amounts should be 
paid as promptly as possible.  The sooner the close out of all open positions occurs, the less likely 
additional defaults would compound the problem.   

The purpose of the rapid liquidation of positions would be to close-out the clearing business very 
quickly and to return margin provided by non-defaulting clearing members and non-defaulting clients 
with minimum market loss. This process allows for the decoupling of credit exposure to the CCP and 
market risk or value of the positions which is essential to regaining market stability.  A rapid liquidation 
or closeout of positions and return of margin would allow clearing members and their clients to 
establish replacement positions if they choose, in the most efficient manner. 

Trying to keep the failing CCP functioning pending a transfer to a new CCP or bridge CCP, or pending 
commencing a winding up, is likely to be very difficult, time consuming and potentially destabilising 
creating systemic risk.  Many clearing members are likely to want to terminate their clearing 
agreements and withdraw from the CCP.  This termination of agreements (accompanied by the 
closure of the clearing member’s positions at the CCP) is likely to exacerbate the failing position of the 
CCP and create further instability. 

Ultimately, in our view, a rapid and complete winding-down of the failing CCP’s positions and an 
orderly repayment of margin monies would achieve a greater level of financial stability than trying to 
ensure the continuity of clearing services at the failing CCP. 

 
 
Chapter 5: Other nonbank financial institutions 
 
Nonbank entities differ significantly in terms of business models.  CCPs present a very different risk 
profile to that of central securities depositories (“CSDs”) and completely so compared to investment 
funds.  Such specificities should be taken into account when considering the potential systemic 
relevance of various types of nonbank financial institutions and should be reflected in the application 
or otherwise of the FSB key attributes to the various types of nonbank financial institutions.   Both 
from a systemic risk and a resolution perspective, the critical factors to consider are the likelihood that 
an institution may experience financial distress (scale of proprietary investments and balance sheet 
leverage) and the impact of such distress on financial markets (“fire-sale” of asset), on clients (client 
assets held on balance sheet) and on taxpayers (deposit guarantee schemes and access to central 
bank liquidity). BlackRock believes that the FSB attributes should not be applied to investment funds 
or asset managers without due regard for the agency business model of asset managers and for the 
fact that clients and taxpayers are far less likely to be exposed to the financial distress of an asset 
manager or investment fund.  
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Question 2 – Besides those covered in previous sections of this paper, which other nonbank 
financial institutions can become systemically relevant and how?  Depending on the type of 
institutions, what are the main channels through which such systemic risks are transmitted or 
amplified?  
 
BlackRock notes that the consultation states that other financial institutions “could under certain 
circumstances contribute to the build-up or transmission of risks that may, should they fail, have 
systemic consequences”.  It goes on to state that the potential for systemic importance depends on 
the key attributes identified by the FSB, namely their size, interconnectedness and substitutability.  
Finally, whilst the consultation paper mentions investment funds, it is silent on asset managers.   

BlackRock congratulates the European Commission for implicitly recognizing that asset managers are 
not systemically relevant.  We note in this context that the European Commission’s proposed 
Recovery and Resolution Directive does not cover limited license investment firms.   

We would also like to stress, however, that, both from a systemic risk and a resolution perspective, 
the critical factors to consider are the likelihood that an institution may experience financial distress 
(scale of proprietary investments and balance sheet leverage) and the impact of such distress on 
financial markets (“fire-sale” of assets), on clients (client assets held on balance sheet) and on 
taxpayers (deposit guarantee schemes and access to central bank liquidity).  Size, 
interconnectedness and substitutability become far more relevant when markets, clients and 
taxpayers money are exposed to such financial distress and far less relevant when they are not.   

In this context, we highlight a number of critical differences between asset managers and banks and 
other financial institutions: 

 The fact that asset managers invest on behalf of clients and not with their own balance sheets 
makes them less susceptible to financial distress and unlikely to adversely impact the broader 
economy if under distress. 

 The use of third-party custodians by asset managers further protects client assets and makes 
it less likely that distress at an asset manager would adversely impact the broader markets 
and economy. 

 Asset managers are far less likely to create a risk for taxpayers because the assets they 
manage do not benefit from deposit guarantee schemes and they do not have access to 
central bank liquidity. 

 Asset managers rely on a generally stable fee-based income stream; accordingly, there have 
been few failures of asset managers of any substantial size. 

 Asset managers are easily resolvable because of (i) the simplicity of their legal, funding and 
operating structures, (ii) the ease with which advisory roles can be transferred, (iii) the use of 
third-party custodians for client assets and (iv) the lack of concentration in the industry. 

Many of these factors naturally apply also to investment funds.  Asset management clients, for 
example, understand that their portfolios are not guaranteed and that the results, positive or negative, 
belong to them alone.  Similarly, clients regularly transfer assets between funds and managers as part 
of the normal course of business as described in our answer below.  Finally, investment fund assets 
do not benefit from deposit guarantee schemes or access to the discount window.  

 

Question 3 - In your view, what could be meaningful thresholds in relation to the factors of 
size, interconnectedness, leverage, economic importance or any other factor to determine the 
critical relevance of any other nonbank financial institution? 

Nonbank entities differ significantly in terms of business models.  We believe that such specificities 
should be taken into account when considering the potential relevance of nonbank financial 
institutions and should be reflected in the application or otherwise of the key attributes to the various 
types of nonbank financial institutions.  We believe that such attributes should not be applied to 
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investment funds or asset managers without due regard for the agency business model of asset 
managers as described above and the fact that clients and taxpayers are far less likely to be exposed 
to the financial distress of an asset manager or investment fund.   

Question 4 - Do you think that recovery and resolution tools and powers other than existing 
insolvency rules should be introduced also for other nonbank financial institutions? 

In our view, there is no need for a resolution power to transfer the asset management contract 
between the client and the failing asset manager to a new asset manager or to transfer the assets 
and liabilities of a failed asset manager.  The termination of one asset manager to be replaced by 
another is a routine occurrence in the asset management industry

2
 and there is no reason to believe 

that if a particular asset manager is under stress that this process would require additional 
governmental intervention.    

By way of explanation, asset managers typically have a straightforward funding and operating 
structure.  A holding company entity typically will have a number of subsidiaries that act as investment 
advisers. These advisers in turn have management contracts with the funds or separate accounts that 
they manage. These contracts generally provide for termination without cause and without penalty to 
the client on 30 days or less notice. The funds are themselves separate legal entities not owned by 
the asset managers. Assets of the funds or separate accounts generally are held by third-party 
custodians and are not physically held by the asset manager. Therefore the manager generally does 
not have physical control or direct access to the clients’ assets.  

This legal structure and the use of third-party custodians facilitate the transfer of management roles to 
other managers.  Clients only need to establish a new management agreement with another asset 
manager to transfer investment management discretion over their assets.  The assets themselves 
would not need to be moved since they could continue to be held by the same third-party custodian.  
Importantly, the assets would not need to be sold into the market to effect this transition and as such 
separating the impact of asset value from the asset manager. 

In the event of the financial distress of an asset manager, there would be numerous competitors 
willing and able to take on management responsibility from the troubled asset manager immediately.  
The large number of competitors that exist for every strategy and product makes each manager and 
fund replaceable, and asset managers are hired and terminated on short notice regularly as part of 
the normal course of business.  These transitions do not create any turbulence in the financial 
markets and would not precipitate failure of any other financial services firms. There is ample 
evidence that the asset management industry is unconcentrated, highly competitive and global in 
nature. 
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