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Introduction 

Ireland has had particular experience of insurance failure and the resolution process 

associated with companies in this sector. In living memory this has included PMPA, 

Insurance Corporation of Ireland, and Quinn Insurance. There were losses for Irish 

policyholders from Independent Insurance (UK) and Equitable Life (UK). The failures in 

domestic insurance companies resulted in significant socialisation of losses. Some 

commentators and executives with responsibilities in the financial services sector have 

consistently stated that financial failure has to be accepted as part of the regulatory regime 

in a relatively unqualified manner that serves to dilute the responsibility of key responsible 

financial services actors when it occurs. This willingness to embrace failure would not be 

acceptable in other sectors such as food safety, in aircraft safety, in pharmaceutical 

regulation, or in gas distribution, in electricity generation, to name but a few. In light of 

recent experience in the financial services sector, public policy requires a higher standard of 

governance capability and capital related performance in regulated entities, in regulators, 

and in legislatures of regulatory frameworks, if society here and across the EU is to obtain a 

more acceptable set of policy outcomes in the future. This orientation should be a 

cornerstone for European policy in this domain. 

 

Overall observations on the process and methodology 

A number of criteria should be used with respect to the consultation process evident here. 

(i) The range of communication initiated by the Commission to solicit responses, 

(ii) The range of responses to the consultation across jurisdictions, sectors, organisation 

classification and market participants, 



(iii) The resource base of the respondents, 

(iv) The degree to which reference is made to empirical experience with respect to 

resolution processes in individual jurisdictions, and, 

(v) The extent to which oral submissions can be made having regard to the written 

submissions made. 

The consultation document speaks of minimisation of the effects of resolution and the most 

efficient cost of resolution. This smacks of perfect information and a degree of economic 

certainty which in practice is elusive. Where are the equations which permit the 

differentiation to identify the minimum point? Efficiency is a cost based concept whereas 

effectiveness is a more holistic parameter that unifies costs and desired objectives. Policy 

making is more realistic where it brings to bear an acceptance of ambiguity, imperfect 

information, powerful interests, ill defined cause and effect mechanisms, and bounded 

rational decision makers (see writings of Nobel Prize winner Herbert A Simon). Perhaps it is 

more valid to seek solutions that lie within an acceptable range. This could be expressed in 

terms of a multi dimensional space that represents a balance between a number of 

competing economic, social and political objectives with a time frame for their configuration 

in an evolving policy universe. Today’s policy represents both a solution to a current 

challenge, a stepping stone towards refinement of the solution to an evolving challenge and 

a platform from which future challenges, as yet undefined, will be met. 

 

Responses to Individual Questions 

1. No. Policy must recognise that there are several players involved in ensuring the 

integrity of the insurance market. These may include the Directors of Insurance 

companies, holding companies where the insurance company is part of a non 

insurance group, Auditors, Appointed Actuaries and Regulators. Where there is a 

deficiency of capital, policy should recognise that circumstances may exist where 

capital should be forthcoming from these actors as well as other providers of capital 

to and holders of claims against insurers. Directors of insurance companies may have 

private assets and hold insurance. Holding companies which appoint directors 



directly or indirectly to insurance subsidiaries may have assets that could be 

accessed during the resolution process. Auditors and Actuaries are professionals 

who are charged with significant responsibilities regarding the assurance of integrity 

of financial data with respect to the insurance business. Either individually or 

collectively as firms, they too, hold insurance. In some jurisdictions the Regulator is a 

Central Bank, itself a significant holder of capital. Thus there should be considerable 

exploration of accessible capital during the resolution process prior to socialising the 

losses. There has been excessive financial asymmetry in the financial services sector 

where systemic firms have been rescued by the taxpayer while most profits, fees, 

bonuses, pensions, salaries and other emoluments are enjoyed by key decision 

makers while those firms show profitability. 

 

2. Yes, particularly where there are significant players in a national market which have 

their economic heritage and primary centre of interest and control outside that 

national jurisdiction. This is likely to be the case in the many of the smaller member 

states within the European Union. National Governments have difficulty in exercising 

influence over such entities and require the assistance of pan European frameworks 

and supports in their interactions with such groups. 

 

3. Where large numbers of policyholders might be left uninsured against risk. Where 

large numbers of policyholders might be left with significant wealth erosion due to 

dissipation of assets. Where such policyholders exist in material numbers in one or 

more EU jurisdictions. Where such policies are either legally or commercially or 

socially mandatory or quasi mandatory in nature. You must have insurance to drive a 

car. If you have an income above a certain level and access to certain medical care is 

subject to effective rationing, it is economically rational and socially desirable to 

have private health insurance, particularly as one gets older. 

 

4. Other objectives that are relevant 

 To establish the reasons for the resolution process within 100 days of the 

initiation of that process to the satisfaction of the responsible Minister of 

Government and to publish those reasons on a preliminary basis to the 



national (and to the European parliament where the question of state aid 

crystallises) within 150 days of the initiation of the resolution process. 

 To change practices, procedures, principles and such other elements of 

supervision as are necessary in light of the occurrence of the financial failure 

within a regulated entity of a systemic nature. 

 To concentrate the burden of resolution to a high degree on those parties 

who have benefited to the greatest extent from the wealth transfers that 

preceded the financial collapse that triggered the initiation of the resolution 

process. 

 To counter moral hazard by insurance market actors who are not obliged to 

contribute in a proportionate manner to the resolution process, thereby 

escaping the consequences of their actions or inaction. 

 

5. Such recovery plans should be developed. However it is important to bear in mind 

the limitations of such plans. As Eisenhower (1890-1969) is reported to have 

remarked, “Plans are useless but planning is indispensible”. Thus what is central is 

that both supervisors and corporate management undertake this task in a manner 

which identifies among other things, key relationships, levers, flows, and properties 

of the elements of a insurance company’s business model that are susceptible to 

rapid change of an exogenous or an endogenous nature.  

In addition the public could reasonably expect that the relevant insurance supervisor 

should have an equivalent model of the national market. The supervisor should 

consider conducting scenario analysis periodically using appropriately framed 

“games” to anticipate the impact of a financial crisis in a systemically important 

player. Such games if conducted by supervisors on a collective basis across national 

borders would represent worthwhile development of a resolution capability. 

Supervisors should have power to intervene where financial failure is imminent or 

has occurred. If the scale of failure is large and there are a number of unused but 

available intervention mechanisms, then the supervisor should be held to account by 

parliament for this outturn. The interventions could be viewed in terms of acute or 

chronic symptoms of failure. 

 



6. Resolution should be triggered where an insurer has reached a point of distress 

where its capital is no longer sufficient to sustain the business and the recovery of its 

capital position cannot be reasonably foreseen from any further executive 

interventions of a normal or an extraordinary trading nature. It is not necessary that 

all other supervisory interventions be exhausted: there is no point in trying to flog 

the equivalent of a dead horse. Radical corporate surgery is required and should not 

be delayed by exhausting potions and tablets from a medicine cabinet designed for 

routine illness. The likelihood is that the failure of a number of interventions is often 

accompanied by declining capital reserves. It is better to intervene while they are 

still positive rather than wait until they become negative. An intervention short of a 

winding up is likely to result in a lower set of losses than would occur in complete 

winding up. It would be worthwhile if supervisors as part of this policy development 

process were to quantify and examine across the EU the cases where some form of 

resolution was necessary and to set out what the situation was in the three years 

prior to the commencement of resolution and what the capital cost of resolution 

proved to be and where the burden of that resolution fell across the stakeholders in 

the insurance business or group. The losses should also be quantified with respect to 

the resolution process: the estimate on initiation, the estimate two years later and 

the actual sustained loss on completion. This examination should offer insights to 

the relative efficacy of different approaches to financial resolution and to the degree 

of integrity associated with the estimates on which the original resolution decision 

and pathway were adopted. 

 

7. The focus in insurance has to be in the capital movements and in the adequacy of 

the capital base to support the business being written by the insurer. Particular 

emphasis should be placed on sudden movements in the asset base and the 

emergence of significant upward spikes in liabilities, particularly where these occur 

outside of the range allowed for in product pricing. Both systemic insurers and their 

regulators should have visibility of prudent projections of cash flow movements over 

a suitable planning horizon, with several scenarios being examined that are 

appropriate for the cyclical and volatile nature of economic life. 

 



There is merit in considering the proposals outlined by the Association for Financial 

Markets in Europe which were as follows  

“- a) The Bail In Mechanism: Whose implementation commences when a firm 

reaches a pre-defined trigger – which would re-capitalise a firm as a going concern 

(through the conversion of selected levels of unsecured debt to common equity). 

Since no shareholder or creditor consultation is considered to be necessary, a swift 

implementation of its operation is expected. 

- b) Contingent Capital: Whose implementation has been undertaken historically by 

the insurance sector and which serves as a provision for one-time losses. It is issued 

in the form of notes which are convertible into equity as soon as a pre-defined 

trigger is attained by the issuer. Since it requires no regulatory involvement, 

transparency is enhanced – such transparency serving as a potential means in 

helping to prevent localised problems from triggering into a full blown systemic 

crisis.” 

 

8. The resolution authorities should have the powers outlined in the consultation 

document. However it is not clear that the persons involved in supervision should 

automatically carry over into the resolution domain for a variety of reasons. A fresh 

perspective may be needed without regulatory baggage from ineffective 

interventions. A different intervention style will arise during resolution than existed 

during a more normal supervisory scenario where recovery without radical corporate 

surgery was still the methodology. Replacing the competent authority or part of 

them during the resolution phase might send a signal to supervisors generally 

regarding reputation risk in the event of earlier interventions proving to be 

ineffective. 

 

9. The resolution authority should be allowed access capital from executive pension 

schemes, having regard to the length of the period over which objectively 

determined negative trading performance undertaken by the executives is evident. 

 



10. Essentially the resolution authority should be allowed spread a capital net as broadly 

as possible to access funds from stakeholders. These should include all parties who 

have contributed with a close degree of proximity to the conduct of the systemic 

insurer’s affairs and the communication and assurance regarding its reported 

performance and the capital bases underpinning it. Contributions should be 

proportionate to the contribution to the financial failure: the industry is very familiar 

with legal apportionment of this nature. 

 

11. It is possible that resolution could be achieved on a bilateral basis or a trilateral basis 

but if it involves more than three counties, the argument probably rests with having 

a framework of resolution colleges that can be triggered. Who will trigger the 

initiation of the college? If one or more countries express a request to the 

Commission then a College should be mandatory for four or more country resolution 

scenarios. 

 

12. Prescribed timelines could be expressed for the formation of a college and the 

commencement of a resolution process. 

 

13. The principal of subsidiarity has validity for resolution of systemic insurers affecting 

three or less countries, particularly given the partnership solidarity that exists 

between neighbouring member states with shared economic and social interests. 

 

14. A statutory recognition regime is necessary to avoid expensive and socially damaging 

litigation. 

 

15. It would be worthwhile having bilateral agreements with countries such as 

Switzerland, Norway and Iceland which are in the EEA. Further agreements are 

desirable with jurisdictions in the OECD which both host European insurers and 

which represent the home countries of non EU insurers that operate within the EU.  

 

 

****************************************** 
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Regulatory Interventions with respect to a Strategic Insurance Business that requires Resolution 
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This is a simplification and an abstraction but it can help with the conceptualisation 

of the emergence of financial failure in a systemic insurer 
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