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EXECUTIVE SUMMARY 

1. This document is the London Stock Exchange Group‟s 

(LSEG) response to the EC „Consultation on a possible 

recovery and resolution framework for financial institutions 

other than banks‟. LSEG operates financial market 

infrastructures across Europe, including a central counter 

party (CCP) and central securities depository (CSD) in Italy. 

2. Key Points: 

 No common recovery and resolution regime that would fit all 

financial market infrastructures (FMI) 

 Recovery and resolution regimes should distinguish between 

those FMI that take credit risk and those that do not 

 The resolution authority‟s power to halt payments should not 

lead to an automatic suspension of all transfers 

 Loss allocation should not generally extend to the margin 

funds of non-defaulting participants in a CCP and 

margin/collateral  should not be included in any „bail-in‟ 

measures where this would have systemic risk impact 

 Recovery and resolution regimes should not give rise to 

open-ended liability for stakeholders 

 Important to define and distinguish between “recovery” and 

“resolution” 

 Cross-border coordination of recovery and resolution 

measures is critical to avoid systemic disruption in cross-

border and interlinked financial market infrastructures 

 

3. We acknowledge our comments may be published on the EC 

website. 
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recovery and resolution framework for financial 

institutions other than banks’ 

   28 December 2012 

mailto:mbatty@londonstockexchange.com
mailto:paola.fico@borsaitaliana.it


2 
 

INTRODUCTION 

4. The London Stock Exchange Group plc (LSEG) welcomes the opportunity to 

respond to the EC‟s „Consultation on a possible recovery and resolution 

framework for financial institutions other than banks‟. This submission represents 

the views of the LSEG and the companies within it. 

5. LSEG is well qualified to respond to this consultation. We operate a CCP and 

central securities depository in Italy, alongside our other market infrastructures in 

the UK. 

6. Cassa di Compensazione e Garanzia S.p.A. (CC&G) manages the Central 

Counterparty Guarantee System for Italian securities, acting as guarantor of the 

final settlement of contracts; Monte Titoli S.p.A offers post-trade services and 

centralised administration of financial instruments providing competitive, efficient 

and secure services in a framework of international co-operation. 

7. Italian domestic legislation already addresses crisis management and is aligned 

with the current CPSS-IOSCO proposals on recovery and resolution. Specifically, 

the Bank of Italy‟s resolution powers include acting in the place of the managers 

of the systems and services of the Financial Market Infrastructure. In the event of 

an FMI insolvency, the Government can issue a decree ordering that the 

company be placed in compulsory administration. 

8. In the UK, HM Treasury has consulted on recovery and resolution measures for a 

range of systemic non-bank FMIs 1 . The consultation discusses systemic 

investment firms, CCPs, other FMI and insurance companies, and the framework 

of powers and measures that might be required, covering many of the same 

issues as this consultation.  HM Treasury has already developed measures that 

will become law in the near future. 

9. The scope of our response covers CCPs, CSDs, and trading venues but in many 

areas we focus primarily on CCPs, as we see them as key at this stage.  

10. Our response to this consultation is in two parts: 

 Part 1 – general principles underpinning our approach to recovery and 

resolution as discussed in this consultation 

 Part 2 – responses to some of the specific questions in the consultation 

11. In Part 2 we have applied a sub-heading indicating the sections of the 

consultation to which the questions relate. Although the questions in the 

consultation are not sequentially numbered, we have applied a prefix in this 

document for ease of reference. Questions prefixed with „A‟ are from the 

                                                           
1
 http://www.hm-treasury.gov.uk/consult_financial_sector_resolution_broadening_regime.htm 
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CCP/CSD section, and questions prefixed with „B‟ are from the other non-bank 

financial institutions section. 

12. As part of this response, we also stress that there should be a clear definition of 

the particular arrangements available in a recovery framework and resolution 

framework, and a clear delineation of their functions.  

13. It is important that, in any proposed recovery and resolution framework, terms are 

used clearly and precisely as to the arrangements available under the two 

frameworks, a clear definition of how they differ, and the point at which an FMI 

moves from recovery to resolution. For the purpose of this consultation response, 

we define recovery and resolution as: 

 Recovery: on satisfaction of the appropriate regulatory triggers, the recovery 

regime will constitute the actions set out in the recovery plan to be taken by 

the FMI itself in order to safeguard the continuity of the critical functions 

performed by the FMI and prevent the FMI entering into resolution. Recovery 

would be subject to the oversight of the recovery and resolution authority. 

 Resolution regime: on satisfaction of the appropriate regulatory triggers and 

the decision by the resolution authority, the resolution regime will constitute 

the actions taken by the resolution authority, in light of a pending FMI failure, 

to achieve a managed wind-down of the FMI business and the transfer of 

systemic functions to another party, whilst minimising systemic disruption as 

much as possible. Whilst both recovery and resolution regimes aim to ensure 

systemic functions are preserved and disrupted as little as possible, one of 

the outcomes of the resolution regime will be the orderly wind-up of the failed 

FMI. There will be continuity of the systemic function (it having been 

transferred to another entity) but no continuity of the failed FMI. 
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PART A – GENERAL PRINCIPLES 

1. There is not likely to be a common recovery and resolution regime that 

would fit all FMIs 

14. We acknowledge that recovery and resolution plans for all types of financial 

institutions, including non-bank financial market infrastructures (FMI), are 

essential tools for preventing and mitigating the effects of financial crises, and a 

necessity for strengthening the safety and soundness of global financial markets. 

15. However, we suggest that it will not be possible to devise a common recovery 

and resolution regime that will fit the full range of all types of FMI. Although CCPs 

can be broadly grouped into an industry standard business model, other FMIs, as 

described in the scope of the consultative report, are more diverse. For instance, 

CSDs maintain a low risk profile and are structured and regulated in a way which 

mitigates risk to the greatest extent possible. The likelihood of a CSD failure is 

extremely low, due not only to its risk management practices but also the use of 

liability caps and comprehensive insurance arrangements used to cover potential 

losses. Therefore we suggest that resolution regimes will need to take into 

account, and deal with, the specific risk profile of different FMIs, particularly as 

between those that take credit risk and those that do not. 

16. As a result, the focus should be on establishing recovery and resolution 

arrangements that are most appropriate for the particular FMI in question and 

ensure operational continuity, and we suggest that it will be difficult to establish 

an over-arching framework that applies to all, except perhaps for some principles 

at the highest level. In recovery and resolution it will be important to establish the 

range of powers available, but it is also useful for the resolution authority to have 

some flexibility in terms of when and how to act in the best interests of the market, 

participants and the FMI. As with the Italian conservatorship regime, the 

administrator has a suite of resolution and stabilisation powers, which could 

include, for example, various resolution tools such as acting in place of the 

managers of the FMI and so taking powers related to the management of the 

system. Similarly, the proposed recovery and resolution regime for UK CCPs 

under the Banking Act 2009 provides a range of stabilisation options in resolution, 

including private sector purchaser, transfer of all or part to a bridge bank, or 

transfer of ownership. 

17. We believe that in all cases, the focus should be on FMI having appropriate 

recovery plans, to ensure operational continuity and provide for certainty in the 

way powers may be exercised. 

18.  Furthermore, as shown by recent market crises, it may not be possible to ensure 

full loss replenishment in a failed FMI. For this reason, a nationally appointed 

resolution authority may offer the best approach in allowing the application of 

powers, depending on specific FMI and market circumstances. 
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2.  Recovery and resolution regimes should distinguish between FMIs that take 

credit risk and those that do not 

19. As identified in the consultation document, there is an important distinction 

between FMIs that are exposed to credit risk and those that are not. CCPs, and 

some CSDs, are exposed to credit risk. Trading venues (such as regulated 

markets and market operator managed MTFs), generally, are not. Therefore we 

believe it is crucial that recovery and resolution regimes distinguish not only 

between different types of FMI, but also whether they are exposed to credit risk 

or not. 

20. The distinction is important because it may determine the timeframes of a 

possible FMI failure and the extent to which crisis management powers are 

needed. In this context, it may be appropriate to consider the need for CCPs to 

have access to central bank intra-day liquidity as a measure to prevent them from 

approaching the point of failure, prior to activation of any recovery and resolution 

regime.  

3.  The resolution authority should not automatically impose a moratorium on 

payments 

21. While a moratorium on operational payments (i.e. operational costs of doing 

business as opposed to critical systemic activities) may be important in order to 

prioritise resolution of the FMI‟s critical or systemic functions, resolution 

authorities should not automatically impose a moratorium on payments relating to 

the critical system activities, payments or payments on settlements/exercise, 

although it would be one of the appropriate tools available to a resolution 

authority. For CCP FMIs, calling and paying margin to/from different participants 

is their key function, and applying a moratorium on these payments would 

increase systemic risk by causing contagion to other financial institutions, and 

defeat the very purpose of recovery and resolution measures. 

 4.  Loss allocation should not extend to the margin funds of non-defaulting 

participants in a CCP and margin/collateral should not be included in any 

‘bail-in’ measures 

22. We suggest that, as a general principle, the margin/collateral of non-defaulting 

participants should not be used in any loss allocation arrangements, including 

bail-in. It is critical that, at a time of high market stress, action should not be taken 

that adversely affects the open positions and margin/collateral of non-defaulters; 

their assets should not be used to cover the losses of defaulters or the potential 

failure of the CCP. Allocating losses to non-defaulting participants‟ margin funds 

would undermine their ability to calculate their exposures and could lead to a 

fundamental collapse in market confidence. This would be counter-intuitive for 

resolution measures intended to prevent systemic disruption. If loss allocation 

were to be applied to the margin funds of non-defaulting participants, it should 
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only be on the basis of prior contractual agreement with members, and not 

applied to members‟ collateral or other assets that are part of the risk-

management arrangements. 

23. Participant margin pools should be ring-fenced and allocated only for the specific 

purpose of default management. This approach would also have the merit of 

establishing rules that are certain, which is a key requirement in times of market 

stress, defaults and CCP/FMI recovery. 

 

5. In both member default and CCP recovery/resolution, a CCP should operate 

on the basis that its first priority is to re-allocate or transfer positions, and if 

this cannot be achieved for whatever reason, to cancel and cash settle, using 

defaulter’s available margin, default fund, insurance and guarantees to cover 

liabilities 

24. In this response, we are using the term „tear-up‟ to mean  the cancellation of all 

relevant open positions and their net sum cash settlement. We suggest that this 

forms part of the recovery and resolution process in the same way that it should 

form part of standard default procedures employed by a CCP, whether or not 

resolution powers have been initiated. 

 In the event of a default, the CCP will first establish whether positions can be 

transferred to another participant(s), either via „auction‟ or porting to another 

clearing member (with porting, it is possible this may have to be an “all or 

none” transfer, due to the complexity of reconciling the positions and 

cash/collateral of clients). 

 For positions that no participant is willing or able to take on, the CCP will then 

cancel the positions and calculate the net sum to be cash settled, based on 

margin payments due to/from members. 

25. No haircuts should be applied to the margin of non-defaulting members to cover 

the losses from tear-up, as we suggest that this could have the undesirable effect 

of damaging market confidence and significantly increasing systemic risk. Non-

defaulting participants need to have confidence that their open positions and the 

margin/collateral that supports them will continue and be available for application 

as part of their on-going risk management activities. 

26. If, despite the application of the relevant capital and other regulatory/prudential 

measures agreed under EMIR, a CCP finds itself in a potential failure situation, 

where losses are so extensive that substantial replenishment of funds is required 

from stakeholders, we suggest that the general market situation is likely to be so 

severe and unstable that it may not be realistic or feasible to achieve such a 

recapitalisation or margin replenishment. It may be that the only option for CCP 
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resolution may be to require a close out and cash settlement of all remaining 

open positions within the CCP. 

6.  Recovery and resolution regimes should not give rise to open-ended liability 

27. In our view, recovery and resolution regimes should not give rise to an open-

ended liability for stakeholders such that they must indefinitely wholly or 

substantially recapitalise a failed CCP. Most CCPs are commercial organisations, 

or part of a commercial organisation. We would suggest that recovery and 

resolution regimes must accommodate the scenario that the market may not 

have the appetite to recapitalise a failed CCP, and that orderly wind-down is the 

preferred solution. Applying an open-ended requirement to recapitalise a failed 

CCP would, place a burden on the market which it may not be able to 

accommodate.  EMIR article 43 already requires that a CCP‟s clearing members 

must have a limited exposure to a CCP, which would need to be factored into any 

recovery and resolution framework. 

28. We also suggest that an approach that assumes an indefinite and uncapped 

liability may fail to recognise the extent of market and general financial instability 

that would probably pertain where a CCP has failed to the extent that it requires 

such continuous support. 
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PART B – CONSULTATION QUESTIONS 

General: 

29. Throughout this section of the consultation report, it is not clear to us whether 

„recovery‟ and/or „resolution‟ are used specifically with the meanings we ascribe 

them in paragraph 12 above, or whether they are used interchangeably or 

generically. This has made it difficult for us to respond accurately to the questions, 

so we have replied in a way that makes clear our understanding. We would be 

pleased to explain any responses in more detail. 

A1. Do you think that a framework of measures and powers for authorities to 

resolve CCPs and CSDs is needed at EU level or do you consider that ordinary 

insolvency law is sufficient? 

30. We agree that recovery and resolution plans for all types of financial institutions, 

including financial market infrastructures, are essential tools for preventing and 

mitigating the effects of financial crises, and a necessity for strengthening the 

safety and soundness of global financial markets. Ordinary insolvency law is 

unlikely to take account of the systemic nature of an FMI. We also agree that 

coordination at EU level is important in order to address the cross-border nature 

of financial services in Europe. 

31. However, we stress the following points from Part A:  

- There is unlikely to be a common recovery and resolution regime that would fit 

all FMIs 

- Recovery and resolution regimes should distinguish between FMIs that take 

credit risk and those that do not 

32. We also suggest that harmonisation at EU level should follow the principle of 

subsidiarity, i.e. allowing effective member state level decision-making. This is 

particularly important given that FMI recovery and resolution requires short-term 

decisions taken by experts close to the organisation in question, thus 

centralisation (as distinct from coordination) at EU level should be avoided where 

possible. 

A2. In your view, which scenarios/events might lead to the need to resolve 

respectively a CCP and a CSD? Which types of scenarios CCPs/CSDs and 

authorities need to be prepared for which may imply the need for recovery 

actions if not yet resolution? 

33. We agree that the scenarios/events set out in the consultative report should be 

covered. However, as mentioned in the introduction, it is important that there is a 

clear, well understood definition of recovery and resolution action, and the 

differences between them. While we have outlined LSEG‟s understanding of 
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these measures in Part A, we would welcome further consultation and 

clarification of this distinction while such regimes are being developed. 

A3. Do you think that existing rules which may impact CCPs/CSDs resolution 

(such as provisions on collateral or settlement finality) should be amended to 

facilitate the implementation of a resolution regime for CCPs/CSDs? 

34. It is possible that in order to prevent further systemic disruption, both recovery 

and resolution arrangements may need to deviate from provisions in the capital 

requirements directive and settlement finality directive. This may be as a result of 

the resolution authority maintaining capital in the failed FMI that is below 

prescribed thresholds, or applying settlement practices that deviate from 

regulatory provisions. Should recovery and resolution regimes make this a 

possibility, any changes to the respective directives should be based on market 

consultation. It is important that market participants have certainty as to the 

circumstances under which such deviations may be applied, in order to allow for 

maximum predictability. 

A4. Do you consider that a common resolution framework applicable to CCPs 

and CSDs is desirable or do you favour specific regimes by type of FMIs? 

35. We assume this question, refers to both recovery and resolution regimes. We 

favour specific regimes by type of FMI. As described in paragraph 15, there is 

unlikely to be an effective recovery and resolution regime that would fit all types 

of FMI.  The focus should be on establishing recovery and resolution 

arrangements that are most appropriate for the particular type of FMI in question 

to ensure operational continuity, and we suggest that it will be difficult to establish 

an over-arching framework that applies to all, except perhaps high level principles. 

A5. Do you consider that it should only apply to those FMIs which attain 

specific thresholds in terms of size, level of interconnectedness and/or degree 

of substitutability, or to those FMIs that incur particular risks, such as credit 

and liquidity risks, or that it should apply to all? If the former, what are suitable 

thresholds in one or more of these respects beyond which FMIs are relevant 

from a resolution point of view? What would be an appropriate treatment of 

CSDs that do not incur credit and liquidity risks and those that incur such 

risks? 

36. In principle, all CCPs approved under EMIR should fall to be managed under an 

EU wide recovery and resolution regime.  However, we suggest that the detail of 

the recovery and resolution regimes should be based on the particular activity of 

the FMI in question, and not on simple size criteria. Establishing such criteria to 

determine the threshold of a resolution regime could act as a disincentive to 

growth, may effectively penalise successful FMIs, and risk inadequately securing 

the systemic effects of the failure of an FMI that was just outside the threshold 

criteria. 
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37. FMI recovery plans and resolution frameworks should be developed based on the 

activity of the FMI, and in particular taking account of whether the FMI is exposed 

to credit risk or not, and, as under the proposed approach in the UK, on the 

systemic risk posed by the FMI. 

38. It is also relevant that for some FMIs, the prospects of substitutability of services 

or functions may be low because very few, or no other, organisations offer the 

same services. While we believe that systemic status should be based on the 

activity of the FMI and not the size, we suggest that recovery and resolution 

frameworks and plans would also need to factor whether the FMI is the only 

organisation offering that particular service, and therefore whether its systemic 

status even greater. 

39. We suggest that there is an important distinction between FMIs that take credit 

risk, and those that do not, as set out in paragraph 19 of Part A. As such, the 

treatment of CSDs that do not extend credit to clients would be different from 

those that do, or from CCPs. 

40. Part of the planning process for a recovery and resolution framework would be to 

identify solutions that may prevent an FMI failing in the first place. We are of the 

view that, for those CCPs that are exposed to credit risk, the extension of access 

to intra-day central bank liquidity could provide an additional buffer to defend 

against FMI failure. A crisis leading to a CCP failure is likely to be a crisis of 

liquidity – and allowing the central bank to provide the liquidity, by taking on the 

positions that could not be liquidated on the market, would reduce the likelihood 

of the CCP failing. This would free the CCP from the cash flow constraints but 

would not constitute temporary public ownership. In this regard, article 85 of 

EMIR expressly requires the Commission to review the regulation, taking into 

account the principle of independence of central banks and their right to provide 

access to liquidity facilities at their own discretion, as well as the potential 

unintended effect on the behaviour of the CCP or the internal market. 

A6. Regarding FMIs (some CSDs and some CCPs) that are also credit 

institutions, is the proposed bank recovery and resolution framework 

sufficient or should something in addition be considered? If so, what should 

the FMI-specific framework add to the bank recovery and resolution framework? 

How do you see the interaction between the resolution regime for banks and a 

specific regime for CCPs/CSDs? 

41. As described in paragraph 15 of Part A, there is unlikely to be an effective 

recovery and resolution regime that would fit all FMIs, and therefore it would 

depend on the scope of the banking licence of the CCP or CSD. CCPs and CSDs 

do not have the characteristics of credit institutions (e.g. deposit taking, lending), 

so, it seems unlikely that a bank resolution regime would sensibly translate into 

an FMI resolution regime, whether the FMI was a credit institution or not. 
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42. The bank resolution regime would have to be adapted for the resolution 

requirements of an FMI that is a credit institution, and further differentiation would 

be needed between credit institutions that are CCPs and those that are CSDs. 

However, we make the following observations as to why the proposed bank 

recovery and resolution framework may not apply successfully to FMIs: 

- The difficulty in finding a private sector purchaser for a CCP because there 

are few CCPs in the industry relative to the number of banks and investment 

firms; 

- Operational constraints such as system incompatibility (for example IT 

systems) which could hamper transfer to another institution; 

- The lower likelihood of being able to transfer certain „bad‟ assets to a separate 

asset management company rendering such a tool less useful vis-à-vis a 

bank; and 

- The difference in structure between CCPs on the one hand and banks and 

investment firms on the other may present difficulties when trying to apply the 

RRD bail-in tool to CCPs (for example the fact that CCPs do not issue debt in 

the same way that banks and investment firms do). 

Objectives: 

A7. Do you agree that the general objective for the resolution of CCPs/CSDs 

should be continuity of critical services? 

43. Whether this question is specifically directed at recovery or also resolution, we 

say yes, together with facilitating an orderly wind-down of the CCP. 

A8. Do you agree with the above objectives for the resolution of CCPs/CSDs? 

44. We support the objectives set out in the report, for both recovery and resolution, 

although clearly an objective around ensuring resolvability (and providing for 

orderly wind-down) must be a primary recovery objective. 

A9. Which ones are, according to you, the ones that should be prioritized? 

45. Again, it may depend whether this is about recovery or resolution or both – but 

most would apply in both. It is difficult to prioritise, as all the objectives listed in 

the paper are critical. Effective recovery and resolution requires all of the 

objectives to work together; a missing element has an impact on all, or most, of 

the others. We would rank the following as particularly important: 

 Adequate preparation for failure of CCPs/CSDs to provide for orderly wind-

down 

 Provide legal certainty and predictability about the triggering of resolution 

powers 
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46. Legal certainty is the foundation on which effective resolution regimes are built. 

Legal certainty about the triggering of resolution powers is the most important of 

the objectives outlined above, because in the absence of this the other resolution 

powers are compromised. Market participants need certainty about the triggering 

of resolution powers in order to meet their requirements that may arise in the 

recovery and resolution process. 

 

A10. What other objectives are important for CCP/CSD resolution? 

47. We would also add: 

 Provide legal certainty and predictability about the allocation of losses 

Legal certainty about the allocation of losses is critical to ensuring that the 

market has confidence in the recovery and resolution actions. The potential 

allocation of losses should be clearly understood in order for FMIs and market 

participants to be able to calculated their exposures and manage risk 

effectively. 

  



13 
 

Recovery and Resolution: 

A11. What should be the respective roles of FMIs and authorities in the 

development and execution of recovery plans and resolution plans? Should 

resolution authorities have the power to request changes in the operation of 

FMIs in order to ensure resolvability? 

48. As outlined in paragraph 13 above, there should be a clear, well-understood 

definition of recovery and resolution regimes and the distinction between them. 

49. We also stress that there should be certainty as to when an FMI is subject to the 

direction of the resolution authority. This requires clear demarcation between the 

FMI‟s on-going regulatory and recovery obligations under its competent authority, 

and the resolution powers available to the resolution authority (whether the same 

body or different). Therefore it is important that resolution authorities should only 

have the power to request changes in the operation of an FMI once the trigger 

conditions of recovery and/or resolution have been met.  

50. Any changes to an FMI‟s operations prior to initiation of resolution powers (i.e. 

under normal circumstances) should be implemented using the existing 

regulatory powers of the FMI‟s competent authority. 

51. This is important so as not to create overlap and confusion between the FMI‟s 

normal regulatory and recovery regime under its competent authority, and the 

special regime of resolution. This underlines why it is important to have clear 

definition of the trigger conditions, such that the FMI, the competent authority and 

market understand when launch of the recovery and resolution powers takes 

place. 

52. Finally, we would suggest that national competent authorities should issue 

guidelines on the contents of possible FMI recovery plans, in order to inform FMIs 

in the development of their own recovery plans.  We suggest that national 

competent authorities should probably require most, if not all, FMI to have agreed 

recovery plans.  However, whether they are activated may depend on the trigger 

conditions set out in the plan.   

53. A12. To what extent do you think that CCPs/CSDs in cooperation with their 

users would be able to define efficient recovery and resolution plans on the 

basis of amendments to their contractual laws? 

54. We assume in this response that „contractual laws‟ refers to contractual 

arrangements between FMIs and their members. We suggest that contractual 

arrangements with members are the most effective way to provide for 

reconstitution of default funds, because members will then have certainty in 

advance as to their maximum possible liability. Amendments to membership 

contracts, providing for capped margin/default replenishment arrangements, may 
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be a key element of effective recovery and resolution plans. This should be 

subject to consultation with members.  

55. However, we stress that the management by an FMI of a member default, and 

initiation of member margin/default replenishment plans under the membership 

agreements, should not in itself constitute recovery action. Nor should this 

immediately require launch of resolution powers, because FMIs, based on their 

risk and regulatory frameworks, should already have plans in place to effectively 

manage the default of member firms. 

Resolution Triggers: 

A13. Should resolution be triggered when an FMI has reached a point of 

distress such that there are no realistic prospects of recovery over an 

appropriate timeframe, when all other intervention measures have been 

exhausted, and when winding up the institution under normal insolvency 

proceedings would risk causing financial instability? 

56. In this response we deal with resolution, not recovery. The conditions that trigger 

the resolution phase should include a judgement as to whether an FMI is 

systemic at the relevant point. 

 

57. We would suggest the following might be appropriate components of trigger 

conditions to determine initiation of resolution powers. 

Exercise of resolution powers is in the public interest in a member state, having 

regard to: 

a) The stability of the financial system in the member state, 

b) The maintenance of public confidence in the stability of the financial system of 

the member state, 

and: 

- the FMI is failing, or is likely to fail, to satisfy its on-going regulatory 

obligations, and 

- it is not reasonably likely that action will be taken by or in respect of the FMI 

that will enable the FMI to satisfy its on-going regulatory obligations 

A14. Should these conditions be refined for FMIs? For example, what would be 

suitable indicators that could be used for triggering resolution of different 

FMIs? How would these differ between FMIs? 

58. The resolution trigger would differ between FMIs. We would suggest that, since 

the conditions determining the trigger of resolution powers are such a critical 

element of an effective resolution regime, more detailed consultation would be 
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required in this area. However, we outline below some broad principles that may 

be considered as part of the trigger conditions for an effective resolution regime: 

 The resolution authority should have deemed the FMI to be breaching its 

regulatory threshold conditions; or, the resolution authority must have deemed 

that the FMI is likely to breach it regulatory threshold conditions, 

 The likely breach of conditions should be based on qualitative and quantitative 

criteria based on consultation with FMIs 

 No action, other than resolution action, would restore the FMI to viability 

 The FMI has been deemed systemic, based on periodic assessment as part 

of the resolution regime or as part of its activity as a regulated entity. 

59. It is likely that there will be advantages and disadvantages with any design for a 

resolution regime trigger. For instance, consideration would need to be given to 

the extent of involvement of the competent authority/resolution authority in the 

period prior to the triggering of the resolution powers. We would suggest that the 

general approach seeks to ensure that the competent authority has sufficient 

flexibility and independence to assess the trigger conditions in a crisis situation. 

For example, any trigger condition that includes „likely failure‟ may need further 

definition in order for an FMI to understand the point at which the competent 

authority would, or would likely, initiate the resolution process. 

60. Assessment of the verification of trigger indicators should be detailed and 

objective.  There may be a need for guidelines around the trigger for resolution to 

assist resolution authorities. For instance, it is possible that it could be 

complicated to assess when exactly a default waterfall has been exhausted and 

the operational capital of the FMI has been affected as a result of unpaid credits. 

61. We also suggest that when assessing arrangements to transfer to a third party all, 

or part, of a failed FMI in resolution, consideration should also be given the 

beneficiary‟s ability to comply with the relevant authorisation requirements arising 

from its new control of systemic activities. In this regard, we suggest that the 

European Commission should consider further analysis around the practical 

issues concerning such a transfer, and how the transferee can be granted the 

appropriate authorisation on an expedited basis. 

62. We offer these parameters as broad starting point for the development of 

principles for the trigger of a resolution regime, and would welcome further 

consultation in this area. 

A15. Should there be a framework for authorities to intervene before an FMI 

meets the conditions for resolution when they could for example amend 

contractual arrangements and impose additional steps, for example require 

unactivated parts of recovery plans or contractual loss sharing arrangements 

to be put into action? 
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63. While in certain circumstances it may be appropriate for authorities to intervene 

during an FMI recovery process, prior to any possible deployment of full 

resolution powers if the appropriate triggers are met, we believe there should still 

remain a clear delineation between when an FMI is subject to the standard 

regulatory regime applicable to its on-going activity, and when it is under the 

special conditions of a recovery or resolution regime. 

64. As outlined in response to question 11, it is important that there is a clear 

separation between the continuous regulatory framework of the FMI‟s competent 

authority, the recovery phase and the resolution regime. Allowing a resolution 

authority to intervene before an FMI meets the conditions for resolution risks: 

- Conflicting with the regulatory provisions of the competent authority 

- Undermining market certainty about the circumstances when resolution tools 

would be used 

- Undermining certainty on the part of the FMI about when it would be subject 

to resolution tools 

Resolution Powers: 

A16. Should resolution authorities of FMIs have the above powers? Should 

they have further powers to successfully carry out resolution in relation to 

FMIs? Which ones? 

65. We assume this questions concerns only resolution. We would have concerns 

regarding certain powers, particularly a power to override certain rights of 

shareholders of the firm in resolution 

66. We would suggest that the nature of the rights to be overridden should be 

identified in advance and not left to the general discretion of the resolution 

authority. Overriding shareholder rights risks injecting uncertainty into the 

principle of shareholder limited liability. As described in paragraph 27 of Part A, 

recovery and resolution regimes should not give rise to an open-ended liability for 

stakeholders to indefinitely wholly or substantially recapitalise a failed CCP. 

A17. Should they be further adapted or specified to the needs of FMI resolution? 

67. We suggest the following amendment: 

- Impose a moratorium on non-systemic payment flows 

68. As outlined in paragraph 21 of our statements of principle there should not be an 

automatic moratorium on payment flows. The operation of systemic payments 

should be maintained precisely to prevent system disruption. 

A18. Do you consider that temporary stay on the exercise of early termination 

rights could be a relevant tool for FMIs? Under what conditions? How should it 
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apply between interoperated FMIs? How should it be articulated with similar 

powers to impose temporary stays in the bank resolution framework? 

69. It is not clear whether this is in the context of recovery or resolution. In any event, 

if the question relates to early termination of contract/positions by members, then 

such a stay may be appropriate to protect against the market risk that could arise 

from an unmatched book. In principle, a member default should not necessarily 

lead to a stay on termination rights. CCP regulatory requirements under EMIR, 

for example, already ensure that a CCP can effectively manage a member 

default based on its capital reserves and risk management parameters. Therefore, 

it is possible that applying a stay on termination rights prematurely may signal to 

the market that the CCP is unsure of its ability to meet its on-going obligations, 

which would be detrimental to market confidence and financial stability. As a 

result, it is likely that a temporary stay on termination rights should be applicable 

only once resolution powers have been formally initiated. 

 

70. It is important that specified key suppliers are required to maintain a level of 

service, even when resolution powers are launched. An example would be 

Regulation 14 of the proposed UK Special Administration Regime for Investment 

Firms, which adapts the provisions of section 233 of the UK Insolvency Act 1986, 

requiring continuity of supply of IT and other services in the event of resolution. 

A19. Do you consider that moratorium on payments could be a relevant tool 

for all FMIs or only some of them? If so, under what conditions? 

71. A moratorium on payments might be a useful tool for a resolution authority, but 

we repeat our point from paragraph 21 in Part A, that the resolution authority 

should not automatically impose a moratorium on payments.  However, we would 

offer two further points for consideration: 

- Systemic creditors: for example, member firms that have provided initial or 

variation margin at an FMI or are otherwise dependent on its services for 

continuity. We would suggest that there should be no moratorium on 

payments to these creditors since the FMIs‟ activity in this respect is systemic, 

and a moratorium would go against the aims of a resolution regime. 

- Operational creditors: for example providers of day-to-day operational 

functions of the FMI. We would suggest that when developing a resolution 

regime, consideration is given to the possibility of allowing a moratorium on 

payments to these types of unsecured creditors if it is in the interest of 

ensuring financial stability and market confidence. We would suggest that any 

proposed moratorium powers are based on careful consultation and are 

publically available prior to any resolution scenario, in order to provide as 

much certainty as possible. 
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72. The consultation document recognises that a moratorium on systemic creditors 

would defeat the purpose of FMI resolution, and we support this distinction. 

73. Overall, it is likely that a moratorium on non-systemic payments, taking account 

of the systemic distinction above, could be a useful tool for the resolution of any 

FMI given that the objective is to prevent wider disruption to the financial system. 

A20. Which reorganisation tools could be appropriate for resolving different 

types of CSDs and CCPs? What would be their advantages and disadvantages? 

74. Our response to this question addresses both CCPs and CSDs. We recognise 

the issues the consultation describes when discussing the different 

reorganisation tools available. In particular, when planning recovery and 

resolution regimes, authorities will need to be mindful of: 

- Whether there are likely to be any potential buyers that are in a position to 

acquire the failed FMI 

- Whether there could be any competition law barriers that may prevent the sale 

of the FMI to a commercial party (in this case some form of exemption should 

be created in advance) 

75. In certain resolution circumstances, it is possible that the resolution authority 

would require reorganisation powers beyond those of a standard insolvency 

practitioner. In Italy, under the conservatorship regime, the administrator has a 

suite of resolution and stabilisation powers which could include various resolution 

tools such as acting in place of the managers of the FMI. Below are some 

comments on the reorganisation tools proposed within the consultation: 

 Freezing of payments – A resolution authority may need powers in some 

cases to freeze payments in non-critical activities 

 Transfer to alternative provider – In cases where an FMI is conducting a 

commercial or fee-paying service, insolvency practitioners may be able to 

find alternative providers willing to acquire for some consideration, all or 

part of the service. 

 Temporary public or other ownership – In other cases, an insolvency 

practitioner may not be able to find an alternative provider, because it is 

not financially attractive, or no alternative exists, and this may require a 

framework that includes resolution by taking the entity into public or other 

ownership. 

 Service/activity substitution – In some areas, no action may be 

necessary because the service is provided in a highly competitive or 

fragmented environment where activities migrate easily and rapidly to 

other providers (for example, the trading of equities on different MTFs). 
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A21. Which loss allocation and recapitalisation tools could be appropriate for 

resolving different types of CSDs and CCPs? Would this vary according to 

different types of possible failures (e.g. those caused by defaulting members, 

or those caused by operational risks)? What would be their advantages and 

disadvantages? 

76. The loss allocation and recapitalisation tools required will vary between CCPs 

and CSDs. In particular, and as outlined in paragraph of 19 Part A, the distinction 

is between FMIs exposed to credit risk and those that are not – since the 

possibility of losses is much lower in an FMI that is not exposed to credit risk. The 

loss allocation arrangements should apply regardless of how the loss was 

actually incurred, since the objective is to avoid systemic disruption. 

77. Generally, we do not support applying haircuts to initial or variation margin, 

unless this is expressly provided for in pre-agreed membership contracts, and 

then, we suggest, not where the loss allocation is applied to collateral posted or 

used for the management of risk. This is because applying losses to a non-

defaulting participant‟s margin funds in such a way would undermine their ability 

to calculate their exposure and could lead to a weakening in market confidence. 

78. The use of specific liquidity calls on CCP members could be a more predictable 

form of loss allocation if it was capped at a certain figure, or percentage of their 

default fund contribution, in that it would be included within the membership 

contract and members would be aware of their maximum possible exposure in 

advance. Naturally, the drawback is that the effectiveness would depend on 

whether the additional cash called in a resolution scenario were sufficient to 

cover the losses of the CCP. 

79. Finally, whilst converting debt into equity under a bail-in scenario is another 

possible tool available to resolution authorities, FMIs, in particular CCPs, tend not 

to issue subordinated debt, and therefore there may not be the opportunity to 

apply such bail-in measures. Furthermore, as described in paragraph 22 of our 

statements of principle, it is important that member margin and collateral is not 

included in any bail-in measures. 

80. This is because initial margin and all other types of client margin would not 

normally be available to administrators of CCP in an insolvency, and it is not 

appropriate that they should be included within any proposed bail-in 

arrangements. 

81. However, if implemented, these bail-in provisions could be limited to members in 

terms of default funds and mutualised guarantees. Additionally, it is critical that, 

at a time of high market stress, action should not be taken that adversely affects 

the open positions and margin/collateral of non-defaulters; their assets should not 

be used to cover the losses of defaulters or the potential failure of the CCP, 

unless already prescribed in the contractual agreements between the FMI and its 
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members. Otherwise, in our view, this would risk causing substantial systemic 

risk and a loss of confidence in the market and the CCP, to the point of rendering 

resolution efforts ineffective and having an impact on the broader economy. 

82. We would also suggest that, in relation to CCPs in the EU, we would expect that 

the regulatory standards set by the Commission under EMIR will establish 

appropriate risk management procedures such that a recovery scenario, 

including bail-in, should be a remote possibility. 

83. When considering recapitalisation as a possible recovery tool, it is important that 

any requirements do not give rise to open-ended liability for stakeholders to 

indefinitely recapitalise a failed CCP. We suggest that an open-ended 

requirement to recapitalise, could lead to further systemic instability. 

Stakeholders need to be able to assess their maximum possible liabilities in order 

to manage their exposure and capital effectively; and unlimited liability would 

prevent this. 

84. Furthermore, as shown by recent market crises, it may not be possible to ensure 

full loss replenishment in a failed FMI. For this reason, a nationally appointed 

resolution authority may offer the best approach in allowing the application of 

powers, depending on specific FMI and market circumstances. 

A22. What other tools would be effective in a CCP/CSD resolution? 

85. Some stakeholders have suggested that tear-up may offer an appropriate, if 

extreme, resolution tool. However, there is no consistent meaning of what it 

means or the way in which tear-up is operated. We would recommend further 

consultation in this area in order to establish an agreed approach as to what tear-

up measures would constitute – whether or not such measures are implemented. 

86. As described in paragraph 24 of Part A, we define tear-up as cancellation of all 

positions and net sum cash settlement. Therefore, in both member default and 

CCP recovery/resolution, a CCP should operate on the basis that its first priority 

is to re-allocate or transfer positions, and if this cannot be achieved for whatever 

reason, to cancel and cash settle, using defaulter‟s available margin, default fund, 

insurance and guarantees to cover liabilities 

87. This forms part of the recovery and resolution process in the same way that it 

should form part of standard default procedures employed by a CCP, whether or 

not resolution powers have been initiated. 

a) In the event of a default, the CCP will first establish whether positions can be 

transferred to another participant(s), either via „auction‟ or porting to another 

clearing member. 

b) For positions that no participant is willing or able to take on, the CCP will then 

cancel and cash settle the positions based on margin payments due to/from 

members. 
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88. Difficulties often arise in transferring or porting open positions, collateral or assets 

to a new clearing member. Some further development of preparatory 

arrangements may be appropriate in this area. 

89. No haircuts should be applied to the margin of non-defaulting members to cover 

the losses from tear-up, as we suggest that this would have the highly 

undesirable effect of damaging market confidence and significantly increasing 

systemic risk. Non-defaulting participants need to have confidence that their open 

positions and the margin/collateral that supports them will continue to exist and 

be available for application as part of their on-going risk management activities. 

90. If, despite the application of the relevant capital and other regulatory/prudential 

measures, a CCP finds itself in a potential failure situation, where losses are so 

extensive that substantial replenishment of funds is required from stakeholders, 

then the situation more generally in the market is likely to be so severe and 

unstable that it may not be realistic or feasible to achieve recovery. It may be that 

the final option for CCP resolution may be to require a close out and cash 

settlement of all remaining open positions within the CCP. 

A23. Can resolution tools based on contractual arrangements be effective and 

compatible with existing national insolvency laws? 

91. We suggest that there will be times at least when they will not. At a basic level, 

an action by a resolution authority to transfer part of an FMI may cut across, or be 

in conflict with, national insolvency law, the duties of an insolvency practitioner, or 

adversely affect the rights of creditors. 
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Group Resolution 

A24. Do you consider that a resolution regime for FMIs should be applicable to 

the whole group the FMI is a part of? What specific tools or powers for the 

resolution authorities should be designed? 

92. We consider this to be unlikely and undesirable. The precise nature of the crisis 

affecting the relevant FMI may not apply more generally across the group, and 

where an FMI is part of a financial or non-financial group, it may not be 

appropriate to extend the same resolution powers to all parts.  A group may 

contain a number of similar FMI, such as CCPs, where a similar approach may 

be appropriate if the same circumstances apply.  However, where the FMI in the 

group is not the same, as we have said earlier, the regimes for different types of 

FMI may be different, and the cross market/systemic impacts may also be 

different. As mentioned in the consultation, it would be important that resolution 

powers enacted for an FMI do not have a negative effect on other FMIs within the 

group, the group more generally or the wider market. 

Cross Border Resolution: 

A25. In your view, what are the key elements and main challenges to take into 

account for the smooth resolution of an FMI operating cross-border? What 

aspects and effects of any divergent insolvency and resolution laws applicable 

to FMIs and their members are relevant here? Are particular measures needed 

in the case of interoperable CCPs or CSDs? 

93. We agree that the cross-border enforceability of resolution regimes is an 

important issue, and we would suggest that the main challenges are: 

- Cross-border recognition of the special insolvency rules and decisions/actions 

of home state resolution authorities in resolution scenarios 

- Cross-border enforceability of tear-up, porting, cash calls, bail-in/out, 

share/property transfers, changes in insolvency rights of creditors, or loss 

allocation 

94. Cross border recognition, or even harmonisation, of FMI insolvency regimes is 

particularly important with regard to linked CCPs and CSDs, but the issues faced 

are often the same as for any other cross border issue. The scale may be larger, 

though the issues are the same. 

95. The issue of cross border recognition of resolution arrangements and any impact 

on domestic insolvency law is an important element of the legal certainty 

objective discussed in questions A7 to A9. If there is any uncertainty or unclear 

procedure around such issues, it will inhibit the ability of resolution authorities and 

market participants to act decisively. 
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A26. Do you agree that, within the EU, resolution colleges should be involved 

in resolution issues of cross border FMIs? 

96. We support the use of colleges to oversee regulation of cross border FMIs, as is 

already practiced today in certain CCPs. However, we question the likely 

effectiveness of giving control of resolution arrangements to bodies that are 

primarily based on building consensus and compromise. Resolution of an FMI 

requires rapid, effective decision making and may be more suited to the 

leadership of a single resolution authority, underpinned by a recognition 

framework between different member states and their FMI insolvency regimes. 

Without this, we would question the efficacy of resolution colleges and any 

central role in crisis management. 

97. However, we think it is unlikely that a resolution college arrangement could deal 

effectively with the type of issues discussed in the paragraphs above; this will 

usually require legislative changes at national level. 

A27. How should the decision-making process be organized to make sure that 

swift decisions can be taken? Alternatively, do you think that responsibility for 

resolving FMIs should be centralised at EU-level? 

98. We would suggest: 

- Leadership of resolution action taken by the home state resolution authority 

- Pre-agreed conflict management with other member state resolution 

authorities in order to ensure fast resolution of disagreements 

- No centralisation at EU level – resolution requires „feet on the ground‟ and 

centralisation at EU level is likely to be too remote from the failed FMI to be 

able to reach decisive, short-term conclusions. 

A28. Do you agree that a recognition regime should be defined to enable 

mutual enforceability of resolution measures? 

99. Where possible – yes. When seeking to create a harmonised EU recovery and 

resolution framework for financial institutions other than banks, we would suggest 

that mutual enforceability of resolution measures should be one of the main 

objectives. 

100. In addition, members of FMIs in other member states should be made aware 

of where the host state recovery and resolution regime differs from the home 

state recovery and resolution regime, such that they can establish their maximum 

possible exposure across the member states in which they are members of an 

FMI. 

A29. Do you agree that bilateral cooperation agreements should be signed 

with third countries? 
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101. Broadly, we agree these could be useful. We would suggest that these are 

negotiated at EU level, as long as they deliver the required certainty for effective 

recognition arrangements. This may need to be at a higher level than 

„agreements‟ and may need treaty negotiations. 

Safeguards: 

A30. Do you agree that the resolution of FMIs should observe the hierarchy of 

claims in insolvency to the extent possible and respect the principle that 

creditors should not be worse off than in insolvency? 

102. Yes, otherwise it would be difficult to agree on cross border recovery and 

resolution arrangements. However, there should be an agreed set of principles, 

including: 

- Recovery and resolution regimes should not give rise to open ended-liability 

- Loss allocation should not extend to the margin funds of non-defaulting 

participants, unless already prescribed within the membership agreements in 

advance 

103. We also emphasise that the market will look for certainty with regard to loss 

allocation, and on that basis, we would suggest that such requirements should 

provide certainty if they are to be beneficial. 

104. Finally, drawing on our principle in paragraph 21 of Part A that resolution 

authorities should not automatically impose a moratorium on payments, in order 

to safeguard systemic payment activities, equally, it would be prudent to allocate 

a hierarchy of creditors whereby systemic unsecured creditors of the FMI are 

prioritised in order to support financial stability. This would, for example, include 

the margin posted by CCP members. It would be prudent, in order to preserve 

market confidence, that this principle should apply whether the FMI is in 

resolution or recovery. 
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Other organisations: 

B2. Besides those covered in previous sections of this paper, which other 

nonbank financial institutions can become systemically relevant and how? 

Depending on the type of institutions, what are the main channels through 

which such systemic risks are transmitted or amplified? 

105. We would suggest the following non-bank financial institutions should also be 

included (depending on the possible outcome of the MiFID review): 

- Regulated Markets 

- MTFs 

- OTFs 

- Systematic Internalisers  

106. Systemic risk could be transmitted when certain financial instruments are only 

traded on certain trading venues, and thus a failure of the trading venue would 

cause systemic disruption to market participants. 

107. The extent of the systemic impact will differ depending on the degree of 

fragmentation and substitutability of the trading venues business. 

108. Other ancillary services offered by a trading venue, such as reference and 

database services, may not be substitutable. Recovery and resolution regimes 

should account for the sale or transfer of these operations to another provider in 

order to avoid wider systemic impact. 

B3. In your view, what could be meaningful thresholds in relation to the factors 

of size, interconnectedness, leverage, economic importance or any other 

factor to determine the critical relevance of any other nonbank financial 

institution? 

109. Any meaningful criteria should be conditioned on whether the failure of the 

nonbank financial institution poses systemic risk. This will be determined 

according to a number of factors specific to the FMI, such as the functions it 

performs and their substitutability. 

110. Establishing size criteria alone to determine the threshold of a resolution 

regime would act as a disincentive to growth, penalise successful trading venues, 

and risk inadequately securing the systemic effects of the failure of a trading 

venue that measured just below the threshold criteria. 

B4. Do you think that recovery and resolution tools and powers other than 

existing insolvency rules should be introduced also for other nonbank 

financial institutions? 
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111. Yes. We support the creation of recovery and resolution regimes for other 

non-bank financial institutions. In the same manner as described in our response 

for CCPs and CSDs, we would suggest the following broad principles for 

recovery and resolution frameworks for other nonbank FMIs: 

- Clear definitions of the triggers for recovery and resolution action 

- Systemic status based on the nonbank FMI‟s activity and not its size 

- Established recovery and resolution plans on the part of the non bank 

financial institution 

B5. In your view, what could then be meaningful points of failure at which 

different types of other nonbank financial institution could be considered to 

fulfil the conditions for triggering: 

a) The activation of any pre-determined recovery measures; or 

b) Intervention by authorities to resolve the entity? 

112. We consider the triggers required for points (a) and (b) as the same, since 

both scenarios would require the launch of powers by the resolution authority. As 

described in paragraph 13 above, we also stress the importance of a clear 

definition and delineation of recovery regimes and resolution regimes. We would 

suggest the following conditions triggering the launch of such powers: 

- Failure of the nonbank FMI to meet regulatory threshold conditions, and; 

- Inability to reach conditions again without intervention from resolution 

authority, and; 

- Intervention would meet the criteria of a pre-determined public interest test 

B6. With respect to possible preventive and preparatory measures: 

a) Do existing regulatory frameworks applicable to other nonbank financial 

institutions provide for sufficient safeguards, in particular with respect to their 

governance structures, market/counterparty/liquidity risk management, 

transparency, reporting of relevant information and other etc.? 

b) Are supervisors equipped with sufficient powers to be able to collect 

information and monitor the various types of risks existing or building up in 

the particular nonbank financial sector/institution? 

c) Are additional supervisory powers needed to ensure de-risking and prevent 

overly complex and interlinked operations? 

d) Would recovery and resolution plans be necessary to be introduced for all 

or only some of these institutions? Why? 

113. We offer a combined response to question B6. We would suggest that in 

order to offer a more comprehensive response, it would be useful to clarify the 

meaning of: 
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- „de-risking‟ 

- „overly complex and interlinked operations‟ 

114. As described in our response to question B4, we believe that the introduction 

of recovery and resolution regimes for other non-bank financial institutions, such 

as trading venues, would be a prudent measure to mitigate systemic risk. This is 

because standard insolvency procedures are unlikely to be adequate to take 

account of the systemic effects when an FMI enters insolvency procedures. 

115. Again, the introduction of measures should be based upon the activity of the 

FMI, and not the size. Therefore, since a range of different regimes would be 

needed for the different types of FMI, the regime should then apply to each FMI 

within the specific category. For instance, a recovery and resolution framework 

for trading venues would be applicable to all Regulated Markets, MTFs, OTFs 

and Sis (pending the outcome of the MiFID review). 

116. While existing regulatory frameworks for other non-bank financial institutions 

certainly provide appropriate regulatory oversight, for the same reason as above, 

a recovery and resolution regime would be important to reduce the systemic risk 

associated with an FMI failure. However, we would suggest that existing 

regulatory structures are sufficient for competent authorities to be able to collect 

information and monitor the different types of risk foreseen. The important reason 

to have a recovery and resolution framework is to ensure that the resolution 

authority has the appropriate tools to deal with an FMI failure and mitigate 

systemic impact. This should not be confused with whether competent authorities 

under existing regulatory structures have appropriate powers, since the 

circumstances and purposes of the two regimes would be different. 

B7. With respect to possible early intervention powers and measures: 

a) Do existing regulatory frameworks applicable to other nonbank financial 

institutions provide for effective early remedial actions of supervisors aimed at 

correcting solvency or operational problems at an early stage? 

117. We suggest that the existing continuing regulatory frameworks, supplemented 

by the requirement for development of agreed recovery plans, should provide the 

basis for such early remedial action. 

b) What other early intervention powers could be introduced? 

118. We do not believe that any other early intervention powers are required.  

B8. With respect to possible resolution measures and tools: 

a) Should administrative, non-judicial procedures and tools for the 

restructuring or managed dissolution of other failing nonbank financial 

institutions be introduced? 
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b) Depending on the entity, what could be the appropriate and specific 

resolution tools to be used? For which institutions are certain resolution tools 

or techniques not relevant? Why? 

119. We give a combined response to question B8. As outlined in paragraph 15 of 

Part A, there is no single recovery and resolution regime that would apply to all 

FMIs. Equally, as the range of other non-bank FMIs is diverse, ranging from 

payment systems to trading venues, the resolution tools would in themselves 

differ according to the FMI in question. Therefore, we suggest that the tools 

available within the recovery and resolution regime should be developed based 

on the specific activity of the FMI in question. Naturally, this would take account 

of whether the tool is in itself applicable to the FMI or not. 


