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1. Introduction 

The Institute For Financial Law (the Institute) is a fully independent think tank of the Radboud 

University in Nijmegen. It is active in the financial sector; it enables and enhances research in 

financial law, it organises graduate and post graduate educational courses, and it publishes books and 

organises seminars on topics of financial law. The activities of the Institute cover public and 

administrative law, civil law and criminal law aspects of financial law. A list of professors, fellows 

and partners of the Institute is attached to this Report as an Appendix. 

The Institute is pleased to provide a response to the consultation initiated by the DG Internal Market 

and Services on a possible framework for recovery and resolution of financial institutions other than 

banks and large investment undertakings. The Institute considers this an important initiative. Given 

the relative size of the Dutch financial sector and the importance of the Dutch financial institutions 

both domestically and internationally, the Netherlands has a particular interest in the subject of this 

consultation. 

This is an independent Report, and the views expressed in this Report are the independent views of 

the Institute. These views do not necessarily align with those of the Dutch Ministry of Finance, the 

Dutch Central Bank, the Authority for the Financial Markets or any of the partners of the Institute. 

The Report was submitted in draft form to the partners of the Institute, and where deemed 

appropriate by its authors, the views of the partners are reflected in this Report. 

The Institute is a legal think tank, and accordingly this Report will not address non legal issues (e.g., 

political, financial, commercial and cost factors). The Institute is not an "interest representative" and 

is not registered as such with the EU Commission.  

This Report will only address questions raised where we believe our views may be helpful. Many of 

the issues raised by the DG Internal Market and Services raise rather complex issues of law, 

including complex issues of private international law. Some of these merit an independent legal 

analysis. This Report does not undertake such analysis but is confined to making hopefully helpful 

more generalised comments; however, it does attempt to identify where such analysis would be 

needed.  

The Institute would welcome and seriously take into consideration any mandate to provide such 

analysis or to help providing such analysis.  
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2. General comments 

The Institute makes the following more general comments in relation to the subjects covered in the 

Consultation Document: 

(a) It is our belief that the key characteristics of CCPs, CSDs, systemic insurance companies and 

possibly also other non-bank financial institutions, and therefore the key risks to which these 

institutions are exposed, vary greatly, and therefore we believe that ideally separate recovery and 

resolution tools for each of these categories of non bank institutions should be devised. Clearly, these 

separate tools are likely to have a significant number of common features, but nevertheless a "one 

size fits all" approach for these institutions seems to us to be unlikely to work effectively. It should 

be possible to devise a general framework with separate provisions applicable to separate categories 

of non-bank financial institutions, but this would probably lead to drafting complications and the 

clarity and usability of the EU framework would be likely to suffer. It should be noted that also in 

national legislations, the regulatory regimes applicable to these categories of non-bank financial 

institutions vary considerably per category. 

(b) Creating separate regimes for separate categories of non-bank financial institutions emphasises the 

need for the EU legislators to convincingly argue for each category that the systemic relevance of 

institutions belonging to that category warrants an EU-wide RRP approach as contemplated by the 

Consultation Document. The question whether there is systemic relevance is beyond the capacity of 

the Institute to answer, but it is our impression that the case for an EU-wide RRP approach may not 

be convincingly strong across the board of the non-bank financial institutions that are now covered 

by the Consultation Document. 

(c) It is our belief that many of the risks to which these non-bank institutions are exposed, can be 

effectively mitigated or removed by imposing a regulatory regime restricting the types of activities 

these institutions may and may not enter into. Such a regulatory regime (a separate regime for each 

of these categories of institutions) is key to the containment of these risks, and should be a priority 

for the EU legislators as much as the creation of recovery and resolution tools. Obviously, EMIR 

already contains more or less comprehensive rules for the safe and efficient functioning of CCPs in 

Europe, and common rules for CSDs are on the way. It may however be borne out that for CCPs and 

CDSs additional safeguards will be required. For insurance companies, an exhaustive regulatory 

framework is already in place, at least in the Netherlands.  

(d) We believe that it will be rather difficult to find an effective approach for these three categories of 

non-bank institutions without agreement on cross border burden-sharing within the European Union. 

If there is no consensus on this, the Institute believes there is a real risk that potentially divisive 

national considerations will in practice prevail over internationally effective European resolution 

frameworks. It is true that the RRP Directive currently being discussed for banks and investment 

undertakings focuses on cost and loss allocation to the private sector rather than to the tax payers, 

but the reality is that recovery will more likely than not involve public funds. 

(e) We consider it to be of fundamental importance that an EU framework for each of these three 

categories of non bank institutions is coordinated with the corresponding US framework and is given 

as much international (i.e. beyond the boundaries of the EEA) acceptance as is practically 

achievable. The Institute realises of course that this is a tall order (to use a diplomatic expression), 

but express recognition of this fact should be given prominent attention in the process of setting up 

the EU framework. If coordination is difficult to achieve, both the EU legislators and the US 

lawmakers would considerably benefit from each other's insights and priorities in the creation of 

these frameworks. The current debate, for instance, in the US on the regulatory positioning of CCPs, 

which have now under Dodd-Frank been designated as SIFIs that may be entitled to FED monetary 

support and which may or may not be subjected to specific regulatory oversight by the F.D.I.C., is 

naturally instructive for the European legislators.  
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(f) Within the framework, the issue of prevalence between the various supervisory authorities involved 

in a failure of a non bank institution (supervisory authorities at a EU level, at the home country level, 

at the host country level) is a complex and controversial issue. There are various pro's and con's to 

both a "single point of entry" approach and a "multiple points of entry" approach. Generally, we 

believe that an SPE-approach whereby the national supervisory authority of the member state where 

the institution (or its parent holding company) has its main centre of operations (a system akin to the 

so-called "COMI" approach in EU insolvency legislation could perhaps work here) takes the lead in 

the recovery/resolution process, should be preferable. To the extent available, the existing regulatory 

framework should be used, rather than duplicated. In particular reference can be made to the 

Solvency II group supervision framework for systemically relevant insurers. (The SPE approach 

assumes, though, that in each member state the supervisory authority concerned is adequately 

equipped and has the necessary practical capacity to assume that role. We fear that this assumption 

may not be correct for all member-states.) Generally, the home country supervisory authority should 

be best placed to take the lead. If there are more entities involved in the recovery/resolution process, 

the EU supra national authority should determine whether an SPE or a MPE approach would be 

preferred. Always, in our view, one authority should be in the lead, albeit that of course adequate 

safeguards must be established (i.e. through colleges) to ensure proper coordination where the 

recovery/resolution process has a substantive impact in the host country. ESMA should be given the 

role to finally and decisively arbitrate territorial competence issues. The Institute thinks that the 

RRPs to be prepared for the FMIs can address these issues by identifying the competence of 

supervisory authorities in various stress scenarios. Such scenario's can of course not be deemed 

comprehensive, but they may be able to fairly accurately anticipate competency issues.   

(g) The Institute believes that we should be reluctant to upset the checks and balances relating to 

creditors' rights that have been developed over the years in the context of bankruptcy law in the 

various member states. However, bankruptcy laws and in particular the "waterfall of priorities" that 

these laws impose, have wide variance in the different EU member-states, and it is definitely 

imperative to achieve a much wider harmonisation than the applicable EU regulations now do. But 

that exercise obviously is beyond the scope of the Consultation Document. 

(h) Wherever third party property rights are negatively affected by intervention, adequate compensation 

techniques should be established. A rule of thumb is that at the very minimum non affiliated third 

parties should be able to rely on equitable compensation schemes that assure, to the extent 

practically possible, that in a pre-insolvency situation full compensation of losses actually suffered is 

achievable (based on independent valuations where expropriation or forced transfers of 

assets/liabilities take place) and that in a resolution situation, also no further losses should be 

suffered than would have been the case if ordinary insolvency proceedings had been followed. For 

stakeholders at the ownership level, this would then probably mean a full write down in the 

resolution phase without taking into account the possible value of future recovery prospects. 

(i) It is imperative that intervention by the supervisory authorities should be possible without any 

immediate interference by interested parties. Interested parties' interference jeopardises the speed 

and effectiveness of intervention. Arguments on legality and proportionality of intervention should 

only be allowed ex post facto, but this heavily underscores the need for adequate and fair 

compensation techniques. Undeniably unchallengeable intervention rights for the supervisory 

authorities deprive interested third parties of an otherwise legitimate remedy, and this deprivation is 

defensible because the maintenance of the financial infrastructure in a jurisdiction is (at least 

arguably) of greater public interest than the preservation of third party rights – but at the same time 

it is only acceptable if balanced by fair and equitable compensation. 

(j) In particular with respect to the preparatory measures and the early intervention phase, private sector 

solutions should have prevalence over the tools provided by the framework and private sector 

solutions should, where possible, be promoted by the framework.  
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(k) In connection with our previous comment, we note that private sector solutions for the benefit of 

institutions that are threatened with failure can sometimes be achievable by governments acting in 

conjunction with private parties without resorting to formal resolution tools. However, in some 

jurisdictions the use of these private sector solutions is arguably prohibited because of the 

availability of comprehensive and exclusive "intervention ladder tools" with statutory third party 

protection provisions. It is the view of the Institute that such private sector solutions should be 

encouraged rather than prohibited or hindered, principally because these solutions do not (or to a 

much lesser extent) involve taxpayer support. It would certainly in our view be very helpful if EU 

legislators would explicitly endorse this approach. Evidently, this is contingent upon there being, 

under applicable civil and common law, adequate third party protection in place. 

 With respect to systemically relevant insurers, the Institute would like to make a number of general 

observations.  

 Due to the differences in business models between insurers and other financial institutions, insurers 

are exposed differently to risks and the dynamics of recovery and resolution are different.
1
 Typically 

sufficient time is available for recovery and resolution of insurers (even systemically relevant 

insurers) in an orderly manner, using the regular intervention and resolution tools.  

Furthermore, the consultation document describes some instances in which insurers could be 

systemically relevant but where the relevant activities are not undertaken by the insurer itself. In 

these circumstances, resolving the insurer itself might not be the right approach. We believe that the 

tools should be tailored to deal with the specific problem, which may even be a problem that has 

occurred elsewhere in the financial system and is not specifically related to insurance (such as the 

exposure to derivatives). 

3. Question 1: Do you think that a framework of measures and powers of authorities  to resolve 

CCPs and CSDs is needed at an EU level or do you consider that ordinary insolvency law is 

sufficient?  

The Institute believes that a framework of measures and powers for each of these two categories non 

bank institutions is appropriate (but see our comment under 2(b) above). It is not a realistic 

assumption that the insolvency laws in all member states provide adequate remedies. Ordinary 

insolvency laws kick in when it is arguably too late to effectively intervene, and the ordinary 

insolvency laws do not cater for the overriding need to preserve the financial infrastructural needs of 

the financial sector. Ordinary insolvency law is moreover far from being harmonised across the 

European Union, and this constitutes a powerful argument in favour of a Europe-wide framework. A 

"level playing field" is also important for CCPs and CSDs, as much as it is for banks, investment 

firms and insurance companies. 

4. Question 2: In your view, which scenario's/events might lead to the need to resolve respectively a 

CCP and a CSD? Which types of scenario's CCPs/CSDs and authorities need to be prepared for 

which may imply  the need for recovery if not yet resolution? 

CCPs: 

The Institute is not able to predict or assess the likelihood of disaster scenario's for CCPs. However, 

there are a number of observations to be made here. 

(a) The aggregate exposure of CCPs to their contractual counterparts (mostly intermediary 

industry parties: clearing members) is huge, and this exposure constitutes the main risk to which 

                                                           

1 See for instance a special comment of Moody’s Investors Service dated December 18, 2012: “European Insurers’ Performance During Crisis 

Highlights Distinctions with Banks. Certain business model characteristics have supported insurers’ resilience.” 
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CCPs are exposed. This exposure is of course mitigated by collateral postings. Accordingly, there is 

a legal risk as well as a commercial risk.  

The legal risk may be split up in separate issues as follows: (1) Is the collateral established in a legal, 

valid, binding and enforceable manner? (2) Can the collateral be foreclosed upon without 

interference of the collateral provider or its bankruptcy trustee or any third party? (3) Can the 

collateral be foreclosed upon quickly enough to eliminate the risk of market fluctuations? The 

Collateral Directive provides adequate answers to some of these questions, but important company 

law, bankruptcy law and conflicts of laws issues remain.  

Company law risk: this is mainly the risk that the provision of collateral may constitute an "ultra 

vires" act of the collateral provider. For a clearing member this risk is theoretical, but this does not 

necessarily apply to the clients of the clearing member who initially provide the collateral, and this 

risk may "flow through" to the CCP, since the clearing member will pass on the collateral received to 

the CCP. The company law risk for the client is a perhaps remote risk, but it is at the same time a 

risk that is easily removed by European legislation. A further risk is the possibility of absence of 

signatory authority and internal corporate authorisations.  

Bankruptcy law risk: in most jurisdictions (including the Netherlands) there is a doctrine of 

fraudulent creditors preference (sometimes in civil law jurisdictions referred to as the "Pauliana" 

doctrine). According to this doctrine, there may be a risk that posting of collateral to CCPs is voided 

because of unlawful preference over ordinary creditors of the collateral provider. Again this is a risk 

at the client level rather than at the clearing member level, but here again the risk may conceivably 

"flow through" into the legal relationship between the clearing member and the CCP. The "Pauliana" 

risk may be remote, but the threat of nullity or voidability of transactions must nevertheless be taken 

into account. A further risk is the possibility that if a collateral provider becomes insolvent, the 

trustee of the insolvent estate may be able, under his national insolvency laws, to interfere with the 

foreclosure process. This is a risk that ought ideally to be removed. Finally a risk may be posed by 

the imposition of "freeze periods" by applicable national insolvency laws. This risk would not arise 

if collateral is provided using the Financial Collateral Directive regime which does not allow for 

freeze periods to be applied. These bankruptcy risks can, to the extent not already covered by the 

Insolvency Regulation, be removed by further European legislation providing for a special regime 

covering collateral provided, directly or indirectly, to CCPs.  

Conflicts of laws issues: These centre around issues such as applicable law issues in relation to the 

posting of collateral and in relation to the foreclosure process. The Institute believes these conflicts 

of laws issues, to the extent not already addressed in the EU Insolvency Regulation or the Finality 

Directive, need to be further addressed and resolved. But this issue goes beyond the scope of the 

Consultation Document. 

Connexity issues: the CCP may be exposed to risks as a result of the fact that the collateral posted by 

the clients of a clearing member is "passed on" to the CCP. In particular in a scenario where the 

clearing member becomes insolvent, the CCP may be exposed to claims of the clients  The client 

may then have a claim on the CCP in terms of collateral management. Also at the level of the 

relationship between the client and the clearing member, issues may arise, for instance in connection 

with collateral management or transformation services (transformation of illiquid collateral into 

eligible collateral). This risk may flow through to the relationship between the CCP and the clearing 

member if claims result in inability of the clearing member to comply with its obligations towards 

the CCP. 

The ideal approach here would appear to be to have one supra national collateral regime that 

eliminates all conflicts issues. But this again is a matter that goes beyond the scope of the 

Consultation Document.  
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The commercial risk is of course a considerably more complex subject matter. The consequences for 

instance of a "melt down" of collateral values where a collateral provider is no longer able to comply 

with his "top up" obligations whilst at the same time market conditions would not allow for a quick 

and adequate divestment of the collateral by the CCP concerned, are difficult to predict. It seems 

logical to assume that if this "melt down" of collateral values is to occur, a host of collateral 

providers would be simultaneously directly affected, multiplying the scope of the inherent problem 

the CCP would then have to face. In addition to the direct consequence, there is probably a 

significant indirect "contagion" risk. The Institute as a legal think tank is not in a position to 

adequately analyse these risks. We note that in addition to the above referenced risks there will be 

the "normal" risks of insufficient solvency to absorb losses and of insufficient liquidity to fund the 

day to day operations of the institution. 

In addition to the commercial risk, a CCP is exposed to an organisational risk that is difficult to 

quantify. The risk of the failure of IT systems is an obvious example. Another possible example is 

the failure to apply the correct haircuts to collateral, leaving an uncovered exposure that could be 

quite substantial. It seems though that these types of risk should be eliminated at another level 

(EMIR) than that of a recovery and resolution framework. 

The Institute finally wishes to query whether a CCP can run a "contagion risk" in relation to (a) other 

activities than clearing activities which a CCP may be authorised to undertake under its license, and 

(b) if the CCP is a group company of a financial conglomerate, in relation to an insolvency event 

relating to its parent company or one or more other group companies. We note that EMIR provides 

some leeway as to other activities than clearing activities, and does not provide for stringent ring-

fencing obligations in case a CCP is part of a financial conglomerate. An insolvency risk for a CCP 

would be considerably reduced if such other activities are prohibited for the CCP itself to undertake 

(other than non risk bearing ancillary services of the CCP), basically reducing CCPs to single 

purpose entities, and if ringfencing requirements are imposed sheltering the CCP from group 

exposures. This is an "EMIR issue" rather than an issue to be addressed in the recovery an resolution 

framework. We note though that any legal ringfencing requirement should only be introduced if the 

commercial effect of such requirement has properly been analysed and been deemed to be acceptable 

to achieve the aims of the RRP-regime. 

CSDs: 

CSD's have a fundamentally different function in the capital markets than CCPs. Hence our 

recommendation that the recovery and resolution framework be separated for these different kinds of 

institutions. As to whether a CSD is exposed to risks that justify an EU RRP-regime, is a matter the 

Institute cannot judge. In any event, for a CSD the risk profile is significantly more complex if a 

CSD offers services to its clients that go beyond those of a central securities depository, as a certain 

number of CSD's indeed do. Some CSD's offer a variety of services, including deposit-taking, 

lending, collateral management services, custody services, etc. The question arises whether 

ringfencing of settlement systems operated by CSD's from other activities should not be proscribed. 

Such ringfencing should largely obviate the need for complex recovery and resolution arrangements 

for both CSD's that provide additional financial services and those that do not. If such ringfencing is 

carried through, this could result in one framework for CSD's and the existing framework for banks 

and investment firms for other financial activities of CSD's. The ringfencing was expressed by the 

CSD's representative organisation, ECSDA, as being acceptable (or perhaps as being "in the end 

unavoidable"). But this is a question in the context of the new CSD Regulation which the EU 

Commission is currently preparing, rather than a matter to be dealt with in a recovery and resolution 

framework. Articles 52 and following of the said new CSD Regulation provide for certain 

restrictions in this regard. 

The risks to which CSDs are exposed are likely, in summary, to include the following: (a) 

inadequate solvency to absorb losses; (b) inadequate liquidity to ensure ongoing operations; (c) legal 
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risk associated with failed settlements (particularly cross border settlements seem to be capable of 

failure due to legal complexities); (d) financial risks associated with defaults under ancillary services 

performed by the CSD, (e) financial risks akin to the risks of a credit institution if the CSD engages 

in banking activities, and (f) various operational risks. To a certain extent, some of these risks may 

be mitigated through the new CSD Directive regime. 

5. Question 3: Do you think that existing rules which may impact CCPs/CSDs resolution (such as 

provisions on collateral or settlement finality) should be amended to facilitate the implementation 

of a resolution regime for CCPs/CSDs?  

We have stated above that a supra national collateral regime may be an effective means to address 

various legal issues in relation to collateral provided in the context of the function of CCPs. That 

regime should then not only cover collateral provided in respect of derivatives transactions subject to 

a clearing obligation, but should also cover collateral provided in respect of derivatives that are not 

subject to a clearing obligation under EMIR. 

 

6. Question 4:  Do you consider that a common resolution framework applicable to CCPs and CSDs 

is desirable or do you favour specific regimes by type of FMIs?  

As stated above, the Institute believes that specific regimes is likely to be more effective than a "one 

size fits all" comprehensive framework. The types of FMI's to be covered by the framework have 

very different functions in the infrastructure of the capital markets, and are exposed to a variety of 

rather different risks. It may be said that these risks will all ultimately boil down to either or both of 

(i) financial exposure, and (ii) severe disruption in the functioning of the capital markets, but 

nevertheless the characteristics of the FMIs concerned and of the risks involved are very different. 

Several examples can be given to illustrate this. For instance, the triggers to permit intervention will 

be very different for a CCP than they will be for a CSD or a G-SSI. Also, the capital structures of 

these different categories of FMIs are very different: this means inter alia that loss absorption 

possibilities and requirements for an insurance company will be very different from those that should 

be made to apply to a CSD or a CCP. In respect of a CSD, the recovery and resolution framework 

will need to be very different depending on whether the institution concerned is exposed to credit 

risk and liquidity risks associated with credit functionalities that the institution offers to its clients. 

  

7. Question 5: Do you consider that it should only apply to those FMIs which attain specific 

thresholds in terms of size, level of interconnectedness and/or degree of substitutability, or to 

those FMIs that incur particular risks, such as credit and liquidity risks, or that it should 

apply to all? If the former, what are suitable thresholds in one or more of these respects 

beyond which FMIs are relevant from a resolution point of view? What would be an 

appropriate treatment of CSDs that do not incur credit and liquidity risks and those that incur 

such risks? 

Yes, we do believe that thresholds should be applied to prevent that systemically irrelevant 

commercial enterprises are caught by the applicable RRP-regime. We believe that possibly the best 

way to approach the threshold issue is to use two thresholds: a "lower" threshold and a "higher" 

threshold. We would describe that possible system as follows. The "higher" threshold should kick in 

if institutions (a) are beyond a certain size (and that size should obviously be based on different 

numbers for CCPs than for CSDs), and/or (b) have cross border operations with ensuing high 

interconnectedness and low substitutability. The "lower" threshold should kick in if institutions are 

designated by the supervisory authorities in a member state as being of systemic importance despite 

the fact that they do not reach the higher threshold. Institutions below the lower threshold could then 

be exempted altogether. Given the fact that CCPs and CSDs are by nature probably always 



 

 

 

0010023-0016973 AMBA:3578770.1 8  

 

internationally operational, the exemption for institutions that do not meet the lower threshold is 

probably theoretical (although it is at least in theory imaginable that small specialised CCPs will be 

created for clearing of only certain categories of derivative products). 

The level of interconnectedness and degree of substitutability are highly relevant of course. For 

CSDs, interconnectedness and substitutability is a given factor of importance. We suspect that in 

most member states CSDs will, because of their national monopolistic/oligopolistic position, have 

significant interconnectedness and little or no practically workable substitutability. For CCPs we 

believe this is more difficult to gauge. 

 

8. Question 6: Regarding FMIs (some CSDs and some CCPs) that are also credit institutions, is the 

proposed bank recovery and resolution framework sufficient or should something in addition be 

considered? If so, what should the FMI-specific framework add to the bank recovery and 

resolution framework? How do you see the interaction between the resolution regime for banks 

and a specific regime for CCPs/CSDs?  

We believe the proposed bank recovery and resolution framework to be comprehensive, but the risks 

to which a CSD is exposed in terms of its securities settlement services and securities account 

services (and ancillary activities other than banking) and to which a CCP is exposed in terms of its 

clearing activities, are likely to require additional resolution tools, and additional trigger events 

allowing for intervention. In an extremely risk averse climate, a combination of CCP/CDS and a 

credit institution within the same legal entity should not be permitted. We recognise nevertheless of 

course that the combination is currently in use, and appears to be effectively in use in an (as far as 

we can judge) risk averse manner. As long as the combination would not be actually barred in EMIR 

and the proposed new CSD Directive, we would think, as we advocated above, that separate FMI-

focused intervention measures would be required. Obviously, the interaction with the proposed bank 

recovery and resolution regime would need careful calibration; we do not think that this should give 

rise to substantial complexities.  

 

9. Question 7: Do you agree that the general objective for the resolution of CCPs/CSDs should be 

continuity of critical services?  

Yes. This is also a good reason for differentiating between resolution tools for CCPs and resolution 

tools for CSDs, since the critical services of these two types of entities are very different. It is in our 

view not too difficult to identify or define the critical services for each of these types, since the 

disruptive effect on the financial markets will be the guiding criterion.  

 

10. Question 8: Do you agree with the above objectives for the resolution of CCPs/CSDs?  

Yes. These appear to us to be comprehensive. 

 

11. Question 9: Which ones are, according to you, the ones that should be prioritized?  

All objectives mentioned justify prioritization. Any one of the objectives mentioned does not work 

unless the other objectives have been adequately addressed.  

 

12. Question 10: What other objectives are important for CCP/CSD resolution? 
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The objectives mentioned seem to us comprehensive. However, one "ancillary" objective would be 

to ensure adequate compensation rights for third parties negatively affected by the resolution 

measures. See paragraph 2(h) above. Another such objective might be that private sector solutions 

should be preferred to public intervention solutions. See paragraphs 2(j) and (k) above. 

 

13. Question 11: What should be the respective roles of FMIs and authorities in the development and 

execution of recovery plans and resolution plans? Should resolution authorities have the power to 

request changes in the operation of FMIs in order to ensure resolvability?  

Recovery plans should be prepared by the FMIs concerned, and finally determined in the context of 

a dialogue between the FMI concerned and the competent supervisory authority. It is logical and 

should be acceptable to the FMI concerned that its recovery plan is reviewed, tested and approved by 

its supervisory authority. It may also be very beneficial to the process if representative organisations 

and financial sector organisations such as ISDA (in the case of CCPs), CPSS-IOSCO (in the case of 

CCPs and CSDs) and ECSDA (in the case of CSDs) are actively engaged in the process. Resolution 

plans should be prepared by the supervisory authority concerned, but again ultimately determined in 

the context of a dialogue between the FMI concerned and its supervisory authority. There also, the 

participation of the above referred to organisations may be beneficial to the process. 

We would think that the powers referred to in the second question should indeed be given to the 

resolution authorities. But the exercise of this power should be made to contain the necessary 

safeguards. This means a consultation process with both the FMI concerned (as well as with its 

shareholders), with the above referred to organisations, and with the ultimate supervisory authority at 

EU level (ESMA). Such mandatory consultation process should in the view of the Institute be in 

place to effectively avoid interference that has an unnecessary damaging effect on the operations of 

the FMI concerned.  

It is sometimes argued that these consultative processes are inadvisable because of the time lag and 

more elaborate decision making processes that these create. But this argument, however valid in 

stress scenario's, does not apply to the phase where recovery and resolution plans are being 

developed. 

 

14. Question 12: To what extent do you think that CCPs/CSDs in cooperation with their users would 

be able to define efficient recovery and resolution plans on the basis of amendments to their 

contractual laws?  

See our answers to question 11 above. A consultative process as described there would in our view 

be required. We are not sure that the users of the financial infrastructures that the FMIs provide may 

be expected to be actively involved in the RRP regime that applies to these FMI's. Obviously these 

users have a vested interest in the FMI's continuing their critical services, but it seems to us that 

contractual solutions will never provide a definitive solution to the systemic risk issues at hand. We 

also note that the multi-layered structure of the use of FMI services, creating several chain links 

between end-user and FMI, would probably be a serious complicating factor for these types of 

contractual solutions. 

 

15. Question 13: Should resolution be triggered when an FMI has reached a point of distress such 

that there are no realistic prospects of recovery over an appropriate timeframe, when all other 

intervention measures have been exhausted, and when winding up the institution under normal 

insolvency proceedings would risk causing financial instability?  
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Yes, but see our answer to question 14 below. Additional triggers are likely to be necessary. The 

trigger mentioned here is basically an insolvency trigger, whilst prior to reaching that point of no 

return other events (not relating to the ability of the institution to pay its debts as they mature) may 

have occurred which would justify intervention at an earlier point in time.  

 

16. Question 14: Should these conditions be refined for FMIs? For example, what would be suitable 

indicators that could be used for triggering resolution of different FMIs? How would these differ 

between FMIs? 

Yes. Market interruption events should be introduced as additional trigger events for intervention. In 

the case of a CCP, for instance, a general inability, for operational reasons or otherwise, to perform 

clearing services (generally, or for one or more categories of products) for a certain time during a 

trading period might be a suitable trigger event if not quickly remedied. [TBD] Also, in the case of a 

CCP a meltdown of collateral values that is likely to lead to an inability to complete certain clearing 

transactions with a possibly much wider "knock on effect" , might be a trigger event worth 

considering. For a CSD also, a general inability, for operational reasons or otherwise, to perform its 

core securities settlement and delivery services could be considered a suitable trigger event if such 

inability is not restored within a strict timeframe. 

17. Question 15: Should there be a framework for authorities to intervene before an FMI meets the 

conditions for resolution when they could for example amend contractual arrangements and 

impose additional steps, for example require unactivated parts of recovery plans or contractual 

loss sharing arrangements to be put into action?  

This question is akin to the second part of question 11 answered above. We have two concerns. The 

first relates to the triggers for such intervention. These will be extremely difficult to devise in such a 

way that unnecessary interventions are effectively blocked. The second relates to the broad powers 

that the supervisory authority would obtain here to intervene in the day to day operations of an FMI. 

These powers might conceivably be used outside the scope of a necessary recovery or resolution 

exercise and result in a sub-optimal working environment for the FMI concerned. Such interventions 

also might have an effect on the "level playing field", leaving the FMI concerned possibly at a 

competitive disadvantage. If safeguards can be built in to prevent any unwarranted exercise of 

powers, the Institute would welcome an early intervention framework as set out in this question 15. 

Such safeguards could perhaps be created along the lines of a required consultation process as set out 

in our answers to question 11 above. 

We would also note that regulatory authorities should probably not be given the right to amend 

existing contractual arrangements between FMIs and third parties unless this is unavoidable in a real 

stress situation to ensure that a recovery/resolution plan can be made to work effectively. The 

intervention in existing contractual arrangements is likely to raise important and difficult questions 

concerning the justification for expropriation and concerning compensation rights. 

 

18. Question 16: Should resolution authorities of FMIs have the above powers? Should they have 

further powers to successfully carry out resolution in relation to FMIs? Which ones? 

The list of resolution measures appears to us to be comprehensive. Some refinements may be in 

order, e.g.:  

- a bridge institution should not just be allowed to take over certain critical functions, but should also 

be allowed to take over other functions or any assets and liabilities, so that in case a bridge 

institution is used, it can be used both as a "good FMI" and as a "bad FMI". (It may be that this is 
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what is meant by "separate non-performing assets into a distinct vehicle" under the next bullet, but 

this is not wholly clear.) 

- a transfer of shares and other capital instruments issued by the failing FMI should perhaps also be 

an option. In certain circumstances, it is conceivable (although perhaps highly unlikely, see our 

response to question 20) that a forced transfer of ownership (whether or not coupled to a transfer of 

assets and liabilities to a bridge institution) is a preferred route for resolution. Also, a forced transfer 

of other group companies or assets and liabilities of other group companies should perhaps be made 

possible in case critical functions of the failing FMI have been delegated to or are otherwise being 

performed by such other group companies. The Consultation Document rightly points out (p. 19 at 

the top) that a resolution authority should be able to force a group company performing such critical 

functions to continue performing these despite the resolution phase in which the failing FMI then 

finds itself. The question of adequate compensation for such performance would then obviously arise 

and would have to be dealt with. 

- a resolution authority should not only have the right to override shareholder rights, but perhaps also 

the right to override creditor rights (including bondholder rights) that might result in the intervention 

measures the resolution authority might wish to take becoming ineffective or less effective. E.g., if 

bondholders' or lenders' consent required for certain measures, in the absence of which approvals a 

default or acceleration could be triggered. 

19. Question 17. Should they be further adapted or specified to the needs of FMI resolution? 

We do not believe so. See also our answers to question 16. 

20. Question 18: Do you consider that temporary stay on the exercise of early termination rights 

could be a relevant tool for FMIs? Under what conditions? How should it apply between 

interoperated FMIs? How should it be articulated with similar powers to impose temporary stays 

in the bank resolution framework? 

Yes, this is likely to be an important tool. Not only in relation to credit facilities that the FMI has 

attracted, but also for instance if CCPs or CSDs would avail themselves of critical licensing rights to 

software programmes, or are party to computer hardware lease contracts, or are a party to 

outsourcing contracts for the performance of services that are of key importance for the continuance 

of critical services. Many more examples can be given of contractual relationships the continuance 

of which is necessary to enable the continuance of critical services. The stay of early termination 

rights should be triggered in parallel with the other resolution measures (in the preparatory phase or 

otherwise) that the resolution authority would take. The stay of early termination rights should 

probably be reinforced by a prohibition to inform market parties about whether or not intervention 

measures have been taken or are intended to be taken, and by a prohibition for market parties 

(lenders, bondholders, etc.) to require such information to be provided. It is imperative that 

intervention stays confidential for as long as possible in order to prevent market reaction that might 

exacerbate the problematical situation that the FMI is in at that stage.  

A stay of early termination rights should be prudently worded, so as (1) to include only early 

termination rights which are directly and exclusively triggered by the intervention, and (2) to not 

prejudice termination rights which are triggered by other events of default (whether or not related to, 

or being the result of, the intervention in question). This is very important and necessary since 

otherwise the stay could have a considerable negative effect on the ability of an FMI to enter into the 

contractual arrangements under discussion here.  

We note that it will need to be examined whether the stay should only concern termination rights, or 

whether other rights triggered by intervention should also be covered. Perhaps other contractual 

rights are granted to an FMI's counterparty upon the occurrence of defaults linked to intervention, 
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and if such other contractual rights could jeopardise the continuance of critical services those should 

probably be the subject of a stay as well. In this connection one can think of a right to require 

additional collateral to be posted, a right to require margin collateral to be released, etc. 

The early termination rights could in theory be made to be applicable only during a certain limited 

time frame. This is because the stay is designed only to create breathing space for simultaneous 

resolution tools to be made effective. Setting a time limit on the stay is of course only effective if the 

stay is publicised, and this is in contradiction to the confidentiality requirement referred to above. 

For that reason, the stay should probably not be limited in time. 

21. Question 19: Do you consider that moratorium on payments could be a relevant tool for all FMIs 

or only some of them? If so, under what conditions?  

Yes, in several default scenario's it can conceivably be a relevant tool with respect to all FMIs. A 

moratorium on payments can only be publicly imposed, and for that reason could only be a 

resolution tool if and when the intervention has become in the public domain. This would in all 

likelihood only occur if and when the critical functions of the FMI have already been safeguarded in 

one way or another. For that reason a moratorium can only be used as a resolution tool in the final 

phases of the resolution process to create a bit more breathing space for the resolution process to be 

realised. The moratorium tool is a blunt instrument. If used, it will constitute a desperate negative 

signal to the market. Probably, therefore, it is a measure of last resort, n our view likely to be usable 

only if creditors are given comfort that their claims will at a foreseeable point in the future be 

satisfied.  

To make an obvious point, a moratorium on payments should not extend to payments that are 

instrumental for the continuance of critical services. 

22. Question 20: Which reorganisation tools could be appropriate for resolving different types and 

CSDs and CCPs? What would be their advantages and disadvantages?  

 
We note that in case of a default of a CCP or a CSD, the likelihood is that this would be in whole or 

in part caused by or accompanied by a more general crisis of some substantial impact in the financial 

markets. This means that there would probably be no "white knight" competitors available to help 

out, and if they would be available they would probably not have the financial and operational 

capacity to quickly step in. The notion that in that situation the obvious solution might be to transfer 

the critical services to a bridge institution seems to us to be flawed. This is because the transfer of 

assets and liabilities comprising such critical services is a highly complex and time consuming 

exercise. This cannot be easily and quickly put into place and anyhow could not be put into effect 

without the cooperation of various involved market parties. The problems associated with effectively 

transferring or replacing various interconnections, both in the case of CCPs and CSDs, are daunting. 

The same applies to the effective continuation of the IT infrastructure. Contracts moreover cannot, in 

principle, be transferred without consent of or at least notification of contractual counterparties. If 

this assessment is correct, then the resolution tool of transferring the critical business to another 

existing institution or to a newly created bridge institution would most likely not work.  

 

This means in the view of the Institute that the alternative of an orderly wind down, probably in the 

first phase accompanied by substantial capital injections as required to keep the critical functions 

going until a safe haven for these functions is found or these functions can be taken over by or 

provided by a competitor without loss of continuity in the financial markets, will have to be the 

approach with the most realistic chance of success. 

 

23. Question 21: Which loss allocation and recapitalisation tools could be appropriate for resolving 

different types of CSDs and CCPs? Would this vary according to different types of possible 
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failures (e.g. those caused by defaulting members, or those caused by operational risks)? What 

would be their advantages and disadvantages? 

In case of FMI's with proportionally more or less the same broad equity and debt funding base the 

answer to this question is probably the same as that for credit institutions. However, practically 

speaking we suspect that most FMIs will not have significant debt capital to write down or to 

convert, so that loss absorption will in this case presumably be of limited remedial value.  

As stated above in response to question 20, it is likely to be mostly a question of realising capital 

injections to ensure continuity of critical services until an orderly wind down or restructuring can be 

achieved. If such capital injections are realised (from whichever source), the challenge would then 

be to ensure (i) that funds thus becoming available will be exclusively used for that continuity 

purpose, and would not be available for other (unrelated) purposes, and (ii) that the providers of 

these funds will obtain the requisite priority ranking over existing equity and debt providers. Item (i) 

can in the view of the Institute only be achieved if non critical services can be quickly discontinued 

or transferred. The problem would however not arise in the first place if the FMI concerned were not 

permitted, by the terms of EMIR or the new CDS Directive, to engage in such non critical service 

provision. Item (ii) requires equity and debt write downs in much the same way as the draft RRP 

Directive for banks and investment firms will provide for (albeit, as stated, with rather less direct 

financial impact). 

As to the position of shareholders, at least two scenario's need to be taken into account. The first is 

that where the resolution intervention leads to survival and return to health of the institution 

concerned, and the second is that where the intervention ultimately results in an orderly wind down 

of the constitution. In both instances, it cannot be that the existing shareholders have a pari passu 

position with the providers of additional capital. In the second scenario, it is likely that the existing 

shareholders will end up with a complete permanent write down. In the first scenario, it would in 

principle seem acceptable that the existing shareholders share in the eventual upside, but the reward 

to the providers of additional capital should in any event have overriding priority until they have 

received their just quid pro quo for stepping in. It remains to be examined whether the critical 

distinction between providers of new capital and existing capital providers can be given a firm legal 

basis under current company law in the Community. It may well be that such examination leads to 

the conclusion that EU legislators will have to provide a legal framework for such distinctive 

treatment of different classes of capital providers.  

24. Question 22: What other tools would be effective in a CCP/CSD resolution? 

The tools as described in the Consultation Document seem comprehensive to us. 

25. Question 23: Can resolution tools based on contractual arrangements be effective and compatible 

with existing national insolvency laws?  

We believe not. See also our answers to question 12. It is moreover unlikely that contractual 

arrangements that might be suitable for the purpose of safeguarding the continuity of critical services 

would be upheld in insolvency of the institution concerned. This would only be possible if statutory 

provisions were introduced specifically permitting and protecting contractual arrangements as 

described in the Consultation Document.  

26. Question 24.  Do you consider that a resolution regime for FMIs should be applicable to the 

whole group the FMI is a part of? What specific tools or powers for the resolution authorities 

should be designed?  

 

The Institute believes that the resolution regime should not necessarily apply to the whole 

group of which the FMI is part. CCPs, like the Fortis clearing organisation in the 
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Netherlands, are often part of a much wider financial conglomerate, and subjecting the 

entire conglomerate to the resolution regime, the main function of which would be the 

continuance of critical services, would appear to be unnecessary overkill. The same applies 

to certain European CSDs. However, it is not unlikely that the failing of the FMI could be 

caused by a much wider crisis in the financial sector that would also affect the viability of 

the group as a whole or certain group companies within the group concerned. In that case, it 

will have to be determined at which levels and how the resolution regimes would be applied 

within the group. We refer to our comments in paragraph 2(e) above.  

 

Whatever approach is taken, it will in any event be necessary to safeguard services that the 

CCP has outsourced or delegated to other group companies. The resolution regime should 

extend to these group companies. It may perhaps be sufficient if these group companies are 

subject to a stay of termination rights and a duty to continue to service the FMI concerned 

(subject to payment therefore) if and to the extent such service relates to a critical function. 

In case of outsourcing to third parties, obviously the stay of termination rights should extend 

to the contracts with these third parties (provided again that their continued services are paid 

for). 

 

27. Question 25: In your view, what are the key elements and main challenges to take into account 

for the smooth resolution of an FMI operating cross-border? What aspects and effects of any 

divergent insolvency and resolution laws applicable to FMIs and their members are relevant here? 

Are particular measures needed in the case of interoperable CCPs or CSDs? 

An FMI operating a cross-border can do so in various ways. It is possible that it has set up 

subsidiaries or has affiliates in different jurisdictions. In case FMI functions are outsourced to such 

subsidiaries or affiliates, the approach suggested in our response to question 24 will be appropriate. 

In case such subsidiaries or affiliates perform independent critical services, they should be subject to 

the resolution framework on a consolidated basis (if that is more efficient) or to a separate resolution 

framework. See also our comment in paragraph 2(e). Which of the two approaches should be chosen 

must be judged on the basis of the intensity of their inter-relationship, and in case of different views 

on this ESMA could in our view be the arbitrator and ultimately decide on the proper allocation of 

supervisory functions. If an FMI operates through a branch office or through cross-border extension 

of services on the basis of a passport or otherwise, then the resolution authority where the FMI has 

its main business operations should have the prerogative for resolution measures, and again ESMA 

could ultimately be the arbitrator deciding on the proper allocation of supervisory functions among 

the resolution authorities concerned, with one resolution authority taking the lead, and with colleges 

operating to provide the necessary coordination. In this case, that resolution authority's powers and 

rights should extend to assets and liabilities that are subject to the laws of the other jurisdictions 

involved, and all tools should be available to that resolution authority as if there were no other 

jurisdictions involved. This would mean that a legal basis for overriding or setting aside conflicts of 

law issues would have to be created by the EU legislators.  

We are inclined to doubt that interoperability should lead to additional or special resolution tools. 

Inter-operability, if we understand it directly, can (at the risk of oversimplification) be summarised 

as being the situation where the operations of CCPs/CSDs are linked by a "bridge" to the effect that 

the one CCP is a clearing member of another CCP or that the one CSD is an admitted institution of 

another CSD, in order to effect cross-border clearing or securities transactions settlements. If this is 

correct, then the broad conclusion would be that inter-operability is neutral from the resolution 

framework perspective since the "bridge" between two FMI's does not create a situation which is 

legally fundamentally different from the contractual relationship between an FMI and its clients. 

However, there is one obvious critical exception to this conclusion, and that is that inter-operability 
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significantly increases the "contagion risk" associated with an FMI failure. This "contagion risk" 

could conceivably lead to a string of failures, exponentially exacerbating the problems caused by one 

failing FMI.  

28. Question 26: Do you agree that, within the EU, resolution colleges should be involved in 

resolution issues of cross border FMIs? 

See our answers to question 25. Resolution colleges generally appear to work well (at least in less 

stressful scenario's than we are contemplating here), and therefore should be involved. 

29. Question 27: How should the decision-making process be organized to make sure that swift 

decisions can be taken? Alternatively, do you think that responsibility for resolving FMIs should 

be centralised at EU-level?  

We feel that one resolution authority, that of the situs of the main business undertakings of the FMI 

concerned should have the lead and principally the decision making authority. Other authorities 

involved (in the case of cross-border situations) should have a consultative role at the college level 

and should have a right of appeal to ESMA (or a committee within ESMA) in case of significant 

differences of opinion that cannot be resolved at the college level. All decision making processes 

beyond the process of the one resolution authority in charge, should be subject to strict statutory time 

lines to encourage quick solutions to issues at hand. Centralisation at EU level seems inadvisable; 

having said this, it must be admitted that the case for centralisation at EU level is much stronger in 

case of the FMIs under discussion here, since generally the nature of the CCP business and the 

nature of the CSD's business seems to us to more international and "neutral" and be less coloured by 

national social and cultural considerations and interest than that of, say, a bank, investment firm or 

insurance company. Nevertheless, the Institute's opinion remains that the leading national resolution 

authority should preferably be in the driver's seat.  

30. Question 28: Do you agree that a recognition regime should be defined to enable mutual 

enforceability of resolution measures? 

Absolutely. 

31. Question 29: .Do you agree that bilateral cooperation agreements should be signed with third 

countries?  

Yes. 

32. Question 30: Do you agree that the resolution of FMIs should observe the hierarchy of claims in 

insolvency to the extent possible and respect the principle that creditors should not be worse off 

than in insolvency?  

Yes, to the maximum extent possible. See our answers to questions 21 and 23 above. The most 

effective way of achieving this whilst maintaining maximum efficiency of resolution measures 

(capital injections mainly), would appear to be, as stated before, to require the FMI's to be single 

purpose vehicles with no non-essential other functions than the critical ones that are of systemic 

relevance. 

Insurance companies: 

33. Question 1: Are the resolution tools applicable to traditional insurance considered above 

 adequate? Should their articulation and application be further specified and harmonised at 

 EU-level? 
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The Institute believes the resolution tools applicable to traditional insurance, considered in the 

consultation document, generally speaking, are sufficient. We are not aware of instances where 

existing mechanisms have failed and where further harmonisation at EU level add value to prevent 

potential future failures. A sufficient degree of harmonisation has been achieved already, as rightly 

mentioned in the consultation document, through the adoption of IAIS core principles on insurance 

supervision in almost all jurisdictions in the EU-EEA.  

34. Question 2: Do you think that a further framework of measures and powers for authorities, 

 additional to those already applicable to insurers, to resolve systemically relevant insurance 

 companies is needed at EU level? 

The Institute does not believe that an additional framework to resolve “systemically relevant” 

insurance companies is needed at EU level. As indicated above, there is no evidence to suggest that 

existing mechanisms have failed and a framework at EU level would contribute to prevent potential 

future failures.  In particular, the fact that generally more time is available for recovery or to resolve 

insurance companies (including systemically relevant insurance companies) indicates that a 

resolution framework for systemically relevant insurance companies may not be needed.   

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               

The consultation document explores a number of activities: 

Interconnectivity with the rest of the financial system 

Non-traditional insurance activities 

The consultation document notes that some types of insurance have non-standard characteristics that 

make them more interconnected with the rest of the financial system. We believe it is important to 

emphasize that interconnectivity with the rest of the financial system in itself is not a negative 

characteristic and does not make an insurer necessarily systemically relevant. In fact, as indicated in 

the consultation document, interconnectivity might be the result of efficient portfolio management or 

hedging, which should contribute to the stability of an individual insurer (and even financial stability 

in general).  

Bond insurance is used as an example of non-traditional insurance and in fact is the only example of 

non-traditional insurance mentioned in the consultation document.  

The issue identified in this context is that risks of bond insurance are more correlated with the 

business cycle than other (more traditional forms of insurance). We question if resolution tools 

would address potential concerns (such as a downgrade) with respect to this type of insurance and 

with non-traditional insurance activities in general. In our view, resolution tools are unlikely to be 

able to prevent or help prevent a downgrade and could even increase the risk of a downgrade. Other 

reforms in the financial sector, such as revisions to CRA regulation and less reliance on credit 

ratings, should mitigate these potential concerns as well. In addition, we believe that the ESRB will 

play a key role in identifying potential concerns  in an early stage. We believe that further 

investigation is needed to determine the exact nature and scale of the issue raised, specifically in the 

EU context (the examples used in the consultation document are US examples) and the effect of 

other regulatory measures taken that could help preventing the building up of potential systemic risks 

to an acceptable level.  

Furthermore, to the extent a lack of substitutability of forms of non-traditional insurance would be an 

issue, we feel that recovery & resolution tools are not necessarily the right tools to address this.    

 Non-insurance activities 
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The consultation document describes two specific situations: (1) financial contagion for other entities 

in the group, for instance through intra-group transactions and (2) writing derivatives.  

(1) The consultation document rightly refers to the existing framework of Directive 2002/78/EC 

(FICOD) which is currently subject to a fundamental review, which has been introduced to identify, 

manage and monitor risks including contagion, concentration and complexity of managing different 

legal entities. The FICOD does not specifically capture systemic risk or possible consequent steps in 

terms of recovery and resolution, but the Institute believes that it does provide for a comprehensive 

framework to address the risks referred to above. In future, group supervision under Solvency II will 

capture similar  risks for insurance groups including non-conglomerates. We believe the risk of 

financial contagion provides, in itself,  insufficient justification for the introduction of a recovery and 

resolution framework to capture systemic risk.   

Furthermore, in general the potential of systemic risk building up as a result of these activities within 

an insurance company is limited, due to existing restrictions for insurance companies to undertake 

non-insurance activities. If further mitigation of the contagion risk would be deemed necessary, then 

that should be dealt with by amendment of the existing insurance directives rather than by way of an 

RRP directive. 

(2) We doubt if it is generally true that insurers are net sellers of CDS protection, as indicated in the 

consultation document. AIG is cited as an example but we doubt the extent to which general 

conclusions can be drawn from this important but individual US case. In fact, we believe that group 

supervision (such as the FICOD, and in future Solvency II group supervision) should already provide 

for an adequate framework to capture such risks, if this case would be translated to a European 

context.  

Furthermore, we agree that derivatives use by insurers, for hedging purposes or efficient portfolio 

management should be allowed and indeed are an essential tool for effective risk management by 

insurance companies. With respect to parental guarantees, we doubt if it is generally true that this 

poses a risk to the whole group. This depends highly on the specific circumstances. In fact, parental 

guarantees and/or concentrating derivatives positions could result in a more efficient, transparent and 

robust derivatives management  and consequently reduce risks to the group. 

Short-term funded insurers 

The consultation document refers to practices of some insurers to use their credit-worthiness to issue 

short-term funding notes and reinvestment of funds in higher return assets and identifies that these 

kinds of activities could be systemically risky if used to an excessive extent and with inadequate 

liquidity and collateral management. The Institute believes that these risks can and should be 

addressed in regular supervision.  

Insurance that is highly interconnected with the real economy and is not readily substitutable 

The Institute considers the regular supervisory tools sufficient for recovery and resolution of such 

insurers. As indicated above, usually sufficient time is available to resolve an insurer in an orderly 

manner and/or allow the market to absorb the loss of insurance capacity.  

With respect to trade credit insurance, the Institute doubts if a recovery and resolution framework for 

systemically relevant insurance companies is an appropriate tool. During a period of financial 

downturn, one may expect credit insurers to reduce their exposures to certain parts of the market 

and/or increase their premiums to reflect higher risk. Supervisory authorities expect insurers to 

accept risk in line with their risk tolerance. We do not believe a recovery and resolution framework 

could or should be instrumental to ensuring sufficient trade credit insurance capacity remains 

available, in times when this may not be justifiable from a micro-prudential perspective.     
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35. Question 3: In your view, which scenarios/events might lead to the need to resolve a systemically 

relevant insurance company? Even before that, which types of scenarios systemic insurers and 

authorities need to be prepared for which may imply the need for recovery actions if not yet 

resolution?  

 The Institute believes that the scenarios/events that might lead to the need to resolve a systemically 

relevant insurance company should be aligned with those of the regular supervisory framework. In 

this context, we refer to the measures of the Solvency II framework for recovery and resolution, as 

described on page 31 of the consultation document. Furthermore, the Solvency II framework will 

allow for an extended recovery period in the event of a significant market disruption, which could 

negatively affect the value of an insurer’s assets and avoid the entry into resolution.    

36. Question 4: Do you agree with the above objectives for resolution of systemic insurance 

companies? What other objectives could be relevant?  

The Institute believes that the resolution tools applicable to traditional insurance are adequate. As 

indicated in the European Commission’s consultation paper the IAIS core principles for insurance 

supervision have been accepted by almost all supervisory authorities in the EU-EEA. These 

principles stipulate that there should be an effective framework for early intervention to prevent 

insolvency, a resolution framework which aims to protect policyholders, and cross-border 

cooperation between supervisors in managing crises. These frameworks are primarily designed to 

protect policyholders, not to contain other wider fallout effects of their distress. We believe this is 

the right emphasis of recovery & resolution frameworks for insurers, since traditional insurance is 

not likely to create or amplify systemic risk. If a resolution regime would be designed for 

systemically relevant insurance companies, one "ancillary" objective would be to ensure adequate 

compensation rights for third parties negatively affected by the resolution measures. See paragraph 

2(h) above. Another such objective might be that private sector solutions should be preferred to 

public intervention solutions. See paragraphs 2(j) and (k) above. 

37. Question 5: Do you think that recovery plans should be developed by systemic insurers and 

resolution plans by resolution authorities? Do you think that resolution authorities should have 

the power to request changes in the operation of insurers in order to ensure resolvability?  

The Institute believes that a general requirement to develop recovery and resolution plans for 

systemic insurers is less apparent than for other systemically relevant institutions. As indicated 

before, usually sufficient time is available for the resolution of insurance companies, which should 

limit systemic impact (if any).  

Currently, supervisory authorities have broad powers to exercise preventative powers, such as 

requiring insurers to draw up recovery plans. For instance in the Netherlands, the Dutch Central 

Bank has a large margin of discretion when to intervene. The Dutch Central Bank can decide to 

intervene “when policyholder rights are in danger.” This means that the Dutch Central Bank could 

require an insurer to draw up a recovery plan, before solvency thresholds are reached. 

Furthermore, the Institute sees a number of practical difficulties with the introduction of a 

requirement to develop recovery and resolution plans for systemically relevant insurers.  

Since it is not fully clear if, how and when insurers become systemically relevant and this is partly a 

dynamic process, it would be hard to determine in general if and when an insurer would be required 

to draw up a recovery plan and supervisory authorities should draw up a resolution plan.  

The consultation document describes a number of situations in which insurers could become 

systemically relevant. We doubt if in these situations recovery and or resolution plans would add 

value to the existing tools. For instance, if a lack of substitutability in the insurance market would be 
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the reason to consider an insurer systemically relevant, resolving the insurer does not appear to be an 

appropriate solution. If systemically relevant activities are undertaken within the insurers’ group but 

outside the insurer itself, recovery and resolution plans do not seem to be a solution either. 

38. Question 6. Do you agree that resolution should be triggered when a systemic insurer has reached 

a point of distress such that there are no realistic prospects of recovery over an appropriate 

timeframe, when all other intervention measures have been exhausted, and when winding up the 

institution under normal insolvency proceedings would risk causing financial instability? 

Yes, but we believe the existing tools would generally suffice. In general it is unlikely that resolving 

an insurer under normal insolvency proceedings would risk causing financial instability. Due to the 

different business models of insurers, compared to banks, generally more time is available to resolve 

an insurer in an orderly manner, which reduces the risk of causing financial instability significantly, 

even if an insurer would be considered systemically relevant.  

We do believe that, if a resolution framework would be developed for systemically relevant insurers, 

there should be a clear link between the trigger for resolution and the regular ladder of intervention: 

no realistic prospects of recovery and all other intervention measures have been exhausted or are 

deemed to be ineffective.  

39. Question 7. Should these conditions be refined? For example, what would be suitable indicators 

that could be used for triggering resolution of systemic insurers? 

We do not believe the conditions need to be refined. As stated before, we do believe that, prior to 

triggering resolution, it should be demonstrated that the regular ladder of intervention has been 

exhausted and has proven to be insufficient. 

40. Question 8. Do you agree that resolution authorities of insurers could have the above powers? 

 Should they have further powers to successfully carry out resolution in relation to systemic 

 insurers? Which ones?  

We question the need of creating a separate resolution authority. We believe the structures and tools, 

existing in regular insurance supervision (currently under Solvency I, in future Solvency II) suffice. 

Creating a (separate) resolution authority could lead to overlapping and potentially conflicting 

authorities, exercised by the supervisory and resolution authorities.  

Most of the tools described in the consultation document are available to the supervisory authorities 

which we believe should be sufficient.  

Removal and replacement of senior management is a tool already available and occasionally used by 

supervisory authorities, as well as the appointment of an administrator. Typically powers to operate 

and resolve an entity are available as well to supervisory authorities. These powers could be 

executed by an administrator, on behalf of or in close cooperation with the supervisory authorities. 

Supervisory authorities usually have powers available to transfer assets/liabilities to a third party 

(portfolio transfer). In some cases (such as in the Netherlands) these powers include the option to 

transfer to a bridge institution. 

Insurance assets and insurance liabilities need to be considered jointly. Therefore, separating non-

performing assets from the liabilities may require additional measures. For instance, non-performing 

assets could be separated in an SPV that enters into a reinsurance contract, backed by a credit default 

swap, entered into with a third party. Separating an entire insurance portfolio would be possible, as 

indicated above.  
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Due to restrictions to activities of insurers and compulsory separation of different business-lines (life 

and non-life), a substantial degree of separation of different activities already exists. 

Recapitalisation of the balance sheet by amending or converting the terms of specified parts of the 

balance sheet in order to allow for the continuity of essential functions. The Institute believes this 

tool is not necessarily needed for insurers, since usually sufficient time is available for an orderly 

resolution of an insurer. Furthermore, this tool raises complex questions with respect to existing 

priorities in creditor rights. 

With respect to  Insurance Guarantee Schemes, the Commission rightly refers to the consultation of 

its White Paper in 2010. As far as we aware, no policy conclusions have been drawn from the 

consultation results. 

We are not convinced an insurance guarantee scheme would be an appropriate tool for the resolution 

of systemically relevant insurers. Insurance guarantee schemes are generally designed to protect 

policyholders, not to mitigate systemic risk. Furthermore, from a practical point of view, extending 

insurance guarantee schemes to resolution raises very complex questions about funding and 

beneficiaries of such schemes.   

41. Question 9. Should they be further adapted or specified to the specificities of insurance 

resolution?  

Rather than a further adaption or specification of the powers, the Institute believes it is important to 

create adequate safeguards on how the powers are being applied. The powers, listed in the 

consultation document are wide-ranging, potentially very intrusive and may upset existing rights of 

stakeholders, including creditors, investors and the company itself. Therefore, it is necessary that any 

recovery and resolution framework is accompanied by an appropriate procedural framework, that 

allows stakeholders to have their valid interests taken into account and considered to the fullest 

extent possible through independent (judicial) review of the powers used.    

42. Question 10. Would the tools mentioned above be appropriate for the resolution of systemic 

insurers? What other tools should be considered and why?  

See our answers to question 8 and 9.  

43. Question 11. Do you think that, within the EU, resolution colleges should be set up and involved 

in resolution issues of cross border insurance groups?  

No. We believe the existing structures are sufficient. 

44. Question 12. How could the decision-making process be organized to make sure that swift 

decisions can be taken? Should this be aligned with the procedures already set out in Title III of 

Directive 2009/138/EC?  

We believe the framework set out in Title III of Directive 2009/138/EC is sufficient. As indicated 

before, with respect to resolution of insurers, typically more time is available than for resolution of 

banks.  

45. Question 13. Alternatively, do you think that responsibility for resolving systemic insurers should 

be centralised at EU-level?  

No. We believe the current attribution of responsibilities is adequate. 
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46. Question 14. Do you think that a recognition regime should be defined to enable mutual 

enforceability of resolution measures?  

No.  We do not see a specific need for a recognition regime.  

47. Question 15. Do you think that to this end bilateral cooperation agreements could also be signed 

with third countries?  

We believe international cooperation can sufficiently be dealt with under the Solvency II framework. 

Payment systems and institutions 

48. Question 1: Do you agree with the above assessment regarding payment systems, payment 

institutions and electronic money institutions? Alternatively, do you consider that either (or both) 

would merit further consideration as to their ability, first, to give rise to systemic risk and, second, 

the need for possible recovery and resolution arrangements in response? 

 

At the moment the market share of payment institutions and electronic money institutions is too 

small to consider a regulatory recovery and resolutions framework for payment institutions and 

electronic money institutions. Some payment systems however have a pan-European impact and are 

of vital importance to the functioning of the financial markets and to the economy of the member 

states at large. An oversight supervision by the supervisory authorities based on a mutual 

(multilateral) agreement or mutual agreements between the operator of the payment system and one 

or more of the authorities may not provide the latter with sufficient powers and tools to deal with a 

payment system in difficulty. We advise the European Commission to consider whether a regulatory 

supervision of payment systems with high volume transactions is necessary. 

49. Question 2: Besides those covered in previous sections of this paper, which other nonbank 

financial institutions can become systemically relevant and how? Depending on the type of 

institutions, what are the main channels through which such systemic risks are transmitted or 

amplified? 

We cannot think of any other nonbank financial institutions then those mentioned in this paper that 

can become systematically relevant in the near future. 

50. Question 3: In your view, what could be meaningful thresholds in relation to the factors of size, 

interconnectedness, leverage, economic importance or any other factor to determine the critical 

relevance of any other nonbank financial institution?  

Large-value payment systems as defined in article 2 of Regulation 260/2012 are of critical relevance 

to the functioning of the financial markets. In our view also retail payment systems that qualify as 

“system” under article 2 of Directive 98/26/EC as amended by Directive 2009/44/EC are 

systematically important. 

51. Question 4: Do you think that recovery and resolution tools and powers other than existing 

insolvency rules should be introduced also for other nonbank financial institutions?  

Depending on the rules applicable to a systematically important payment system and the way it 

operates its business all the resolution powers and the resolution tools mentioned in paragraph 3.2.1 

can be relevant. The power to impose on debt holders the obligation to bail-in, for example, can be a 

strong instrument when the operator of the payment system has issued bonds to obtain the necessary 

funds for investing in hardware and software.  
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52. Question 5: In your view, what could then be meaningful points of failure at which different types 

of other nonbank financial institution could be considered to fulfil the conditions for triggering:  

a) The activation of any pre-determined recovery measures; or  

b) Intervention by authorities to resolve the entity?  

With respect to payment systems examples of triggering events would be not meeting pre-

determined capital requirements, liquidity problems resulting in an inability to pay one or more 

creditors (including its employees), frequent system failures, frequent security breaches, inadequate 

risk management procedures in place, a substantial decrease in the number of payment service 

providers affiliated to the payment system, the termination of a contract with another systematically 

important payment system, a large number of consumer complaints related to the operations of the 

system. 

53.  Question 6: With respect to possible preventive and preparatory measures:  

a) Do existing regulatory frameworks applicable to other nonbank financial institutions provide 

for sufficient safeguards, in particular with respect to their governance structures, 

market/counterparty/liquidity risk management, transparency, reporting of relevant information 

and other etc.? 

No. In the Netherlands the government recently has put forward a bill in Parliament regulating 

among other things the operating of a payment system. 

b) Are supervisors equipped with sufficient powers to be able to collect information and monitor 

the various types of risks existing or building up in the particular nonbank financial 

sector/institution?  

 

In the Netherlands the so-called oversight supervision of payment systems is based on a mutual 

agreement between the Dutch Central Bank and the operators of these systems. This agreement is 

considered an insufficient legal basis for intervention by the Dutch Central Bank if necessary. 

c) Are additional supervisory powers needed to ensure de-risking and prevent overly complex and 

interlinked operations? 

 

No. The operations of payment systems are usually not very complex. 

d) Would recovery and resolution plans be necessary to be introduced for all or only some of these 

institutions? Why?  

 

Only for the payment systems that qualify as systematically important. 

 54. Question 7: With respect to possible early intervention powers and measures:  

a) Do existing regulatory frameworks applicable to other nonbank financial institutions provide 

for effective early remedial actions of supervisors aimed at correcting solvency or operational 

problems at an early stage? 

 

With respect to systematically important payment systems the answer is: no. 

b) What other early intervention powers could be introduced?  
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Depending on the rules applicable to a systematically important payment system and the way it 

operates its business all the resolution powers and the resolution tools mentioned in paragraph 3.2.1 

can be relevant. 

55. Question 8: With respect to possible resolution measures and tools: 

a) Should administrative, non-judicial procedures and tools for the restructuring or managed 

dissolution of other failing nonbank financial institutions be introduced?  

b) Depending on the entity, what could be the appropriate and specific resolution tools to be used? 

For which institutions are certain resolution tools or techniques not relevant? Why? 

We refer to the tools and procedures set down in the Dutch Act on special measures financial 

companies (Dutch Law Gazette 2012, number 241). 

 

Nijmegen, 28 december 2012 

 

Any questions, comments or other communications in relation to this Report can be addressed to:  

 

Institute for Financial Law 

Attn. Prof. mr. V.P.G. de Serière and Mr A.J.A.D. van den Hurk 

Radboud Universiteit  

Thomas van Aquinostraat 6  

6525 GD Nijmegen 

email address: v.deseriere@jur.ru.nl and a.vandenhurk@jur.ru.nl 
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