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European Commission  
Internal Market and Services DG, 
Unit H.4 – Financial Stablity 
 
 
 
By email to markt-nonbanks@ec.europa.eu 
          27 December 2012 
 
 
RE: Possible framework for the recovery and resolution of nonbank financial institutions 

Thank you for the opportunity to provide comments on the above referenced consultation. We have 

set out below our views and are happy to discuss our response in more detail with the European 

Commission or provide such data as may be required. 

By way of background BATS Chi-X Europe is the largest European equities exchange by market share 

and value traded and represents the combination in 2011 of the two leading pan-European 

multilateral trading facilities (MTFs), BATS Europe and Chi-X Europe. 

Based in London, BATS Chi-X Europe supports competition and drives innovation in the European 

equities markets. BATS Chi-X Europe offers trading in more than 1,800 of the most liquid equities 

across 25 indices and 15 major European markets, as well as ETFs, ETCs and international depositary 

receipts. In addition, BATS Chi-X Europe’s innovative smart order routing service allows cost-

effective access to other MTFs and 13 primary exchanges. BATS Chi-X Europe trading participants 

receive world-class support including sophisticated technical port services with real-time monitoring 

of latency, trading activity, network connectivity and risk management. 

BATS Chi-X Europe is the brand name of BATS Trading Limited, a subsidiary of BATS Global Markets 

Inc., a leading operator of stock and options markets in the U.S. and Europe. BATS Chi-X Europe is 

authorised and regulated by the FSA. 

 

BATS Chi-X Europe offers responses to the following questions. 
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3. FINANCIAL MARKET INFRASTRUCTURES: CENTRAL COUNTERPARTIES AND CENTRAL SECURITIES 
DEPOSITORIES  
  
 
1. Do you think that a framework of measures and powers for authorities to resolve CCPs and CSDs is 
needed at EU level or do you consider that ordinary insolvency law is sufficient?  

Generally, existing insolvency processes do not have preservation of financial stability as an 
objective and that could lead to systemic disruptions through delays or cessation of a CCP’s or CSD’s 
critical functions. Due to this, it is necessary to have a specific resolution regime that creates powers 
for institutions charged with overseeing resolutions, to manage the orderly wind down of a failing 
CCP or CSD and, where appropriate, the transfer of its critical functions and customer 
assets/positions to an alternative provider. 

2. In your view, which scenarios/events might lead to the need to resolve respectively a CCP and a 
CSD? Which types of scenarios CCPs/CSDs and authorities need to be prepared for which may imply 
the need for recovery actions if not yet resolution?  

3. Do you think that existing rules which may impact CCPs/CSDs resolution (such as provisions on 
collateral or settlement finality) should be amended to facilitate the implementation of a resolution 
regime for CCPs/CSDs?  

Where those rules conflict with a proposed resolution regime then those rules may need to be 
amended, as long as such amendment does not create additional unnecessary risk.  However, any 
regime should prioritise the interests of users over those of shareholders and lenders. 

4. Do you consider that a common resolution framework applicable to CCPs and CSDs is desirable or 
do you favour specific regimes by type of FMIs?  

Given the very different risk profiles of their respective operations, some differentiation in regime 
will be necessary.  There may be a core set of provisions that can be applied more generally but 
differentiation will be required for CCPs and CSDs over matters such as quantifying risk, the 
treatment of member collateral and the response to difficulties created by the failure of a member. 
 

5. Do you consider that it should only apply to those FMIs which attain specific thresholds in terms of 
size, level of interconnectedness and/or degree of substitutability, or to those FMIs that incur 
particular risks, such as credit and liquidity risks, or that it should apply to all? If the former, what 
are suitable thresholds in one or more of these respects beyond which FMIs are relevant from a 
resolution point of view? What would be an appropriate treatment of CSDs that do not incur credit 
and liquidity risks and those that incur such risks?  

The regime should pay attention to the size, scale and systemic position of a CCP or CSD in the 
markets. It is important to assess the degree to which disruptions to the markets can be prevented 
and whether alternative service providers exist to whom an orderly transfer of functions can be 
made quickly. Nevertheless, a core set of provisions should be applied generally. 
 
6. Regarding FMIs (some CSDs and some CCPs) that are also credit institutions, is the proposed bank 
recovery and resolution framework sufficient or should something in addition be considered? If so, 
what should the FMI-specific framework add to the bank recovery and resolution framework? How 
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do you see the interaction between the resolution regime for banks and a specific regime for 
CCPs/CSDs?  

7. Do you agree that the general objective for the resolution of CCPs/CSDs should be continuity of 
critical services?  

Yes. 

8. Do you agree with the above objectives for the resolution of CCPs/CSDs?  

Yes. 

9. Which ones are, according to you, the ones that should be prioritized?  

We would prioritise legal certainty (i.e. to title), and portability. Co-ordination mechanisms will be 
essential given the multijurisdictional nature of many FMIs.  

10. What other objectives are important for CCP/CSD resolution?  

The regime should ensure that costs of resolution are borne by share and bond holders rather than 
users or the tax payer. 

11. What should be the respective roles of FMIs and authorities in the development and execution of 
recovery plans and resolution plans? Should resolution authorities have the power to request 
changes in the operation of FMIs in order to ensure resolvability?  

FMIs should be required to develop the plans, which should be then reviewed by the relevant 
authorities, who must assess their adequacy.  Where the authority believes that the plans do not 
fulfil the requirement, they should be able to require changes. 

12. To what extent do you think that CCPs/CSDs in cooperation with their users would be able to 
define efficient recovery and resolution plans on the basis of amendments to their contractual laws?  

Some, but not all, resolution plans might be achieved through amendments to contractual 
arrangements.  However, intervention powers of authorities will require embedding in statute to 
ensure legal certainty and to prevent unnecessary litigation in the event of disagreement in a 
resolution or recovery scenario. 

13. Should resolution be triggered when an FMI has reached a point of distress such that there are 
no realistic prospects of recovery over an appropriate timeframe, when all other intervention 
measures have been exhausted, and when winding up the institution under normal insolvency 
proceedings would risk causing financial instability?  

No.  The trigger for intervention ought to be when a FMI shows early signs that it may not be a 
viable business in the short to medium term, taking into account the nature of the business and the 
stage in its development (e.g. start-ups may need more leeway). The approach could be analogous 
to that used in the UK Banking Act. According to the UK Banking Act the FSA decides about 
interventions in consultation with BoE and HMT when a bank fails to meet threshold conditions and 
the bank is unlikely in the near future to be able to meet threshold conditions. Generally, national 
authorities could use failure to meet the minimum requirements set for the operation of that type 
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of business in that jurisdiction, with particular weight given to capital adequacy or financial resource 
requirements. 

14. Should these conditions be refined for FMIs? For example, what would be suitable indicators that 
could be used for triggering resolution of different FMIs? How would these differ between FMIs?  

The refinement should be based upon systemic importance.  Where substitutes are available and 
the transfer of business relatively straightforward, then intervention can be delayed. 

15. Should there be a framework for authorities to intervene before an FMI meets the conditions for 
resolution when they could for example amend contractual arrangements and impose additional 
steps, for example require unactivated parts of recovery plans or contractual loss sharing 
arrangements to be put into action?  

The regime could include provisions that would allow for some form of early intervention – for 
example, requiring an FMI to invoke elements of its agreed recovery plan if it could help prevent 
more drastic action at a later date. However, any such intervention powers should be clearly framed 
to provide FMIs, their counterparties and creditors with clarity over when and how they might be 
used. 

16. Should resolution authorities of FMIs have the above powers? Should they have further powers 
to successfully carry out resolution in relation to FMIs? Which ones?  

Yes. The list of powers provided seems reasonable. Powers of direction could be considered but 
regulators should not take over the management of the business. 

18. Do you consider that temporary stay on the exercise of early termination rights could be a 
relevant tool for FMIs? Under what conditions? How should it apply between interoperated FMIs? 
How should it be articulated with similar powers to impose temporary stays in the bank resolution 
framework?  

The objective of ensuring continuity to allow for an orderly wind down/transfer of the FMI’s 
business is crucial for those entities that pose systemic risk to the markets. This may also be the 
case for companies providing critical services to systemically important FMIs since their failure could 
cause a material impact to FMIs and eventually lead to materialisation of systemic risk. For example, 
one of the critical services for FMIs is technology.  Accordingly, granting the resolution authority the 
right to impose a temporary stay on exercising termination rights should be considered. 

Where FMIs are interoperating, the ability to impose a stay on termination rights may be 
particularly crucial.  However, the resolution authority should ensure that any additional risk 
imposed on interoperating FMI is minimised. A stay for one FMI should not be permitted if it then 
creates significant negative impacts on other FMIs. 

19. Do you consider that moratorium on payments could be a relevant tool for all FMIs or only some 
of them? If so, under what conditions?  

It may be that certain types of payment should be suspended to ensure that the FMIs’ relevant 
function can be performed.  The resolution authority should consider carefully which payments can 
be suspended temporarily without damaging creditors. An example of when withholding payments 
might be justified could be the payment of rebates to participants.   
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20. Which reorganisation tools could be appropriate for resolving different types and CSDs and 
CCPs? What would be their advantages and disadvantages?  

Where a service is provided on a commercial basis, and substitute providers are available, then a 
transfer of activity, including a transfer of operations to a healthy market player may be the most 
desirable response.  This would certainly be the case for more straightforward activities such as the 
operation of cash equity CCPs or CSDs .  The establishment of a “bridge” institution would be 
appropriate where a transfer to another market player would be difficult within a reasonable time 
frame. 

21. Which loss allocation and recapitalisation tools could be appropriate for resolving different types 
of CSDs and CCPs? Would this vary according to different types of possible failures (e.g. those caused 
by defaulting members, or those caused by operational risks)? What would be their advantages and 
disadvantages?  

When a CCP does not have enough capital and a CCP has used its waterfall provision, the 
shareholders ought to bear losses before losses are passed to the clients of a CCP. For a corporate 
entity, mandatory cash calls from shareholders would run contrary to the concept of limited liability 
so an orderly wind down of the business would be appropriate. For a CCP, the rules governing 
participation could require mandatory replenishment of a default fund but this would need to be 
capped in order to avoid the potential insolvency of the FMI’s participants. 

The failure of a CSD would be more likely to result from an operational failure and so a default fund 
would be less appropriate.  

22. What other tools would be effective in a CCP/CSD resolution?  

Those proposed would seem to be sufficient. 

23. Can resolution tools based on contractual arrangements be effective and compatible with 
existing national insolvency laws?  

Yes, as long as priority is given to those contractual arrangements over conflicting provisions in 
insolvency law. 

24. Do you consider that a resolution regime for FMIs should be applicable to the whole group the 
FMI is a part of? What specific tools or powers for the resolution authorities should be designed?  

Where market infrastructure providers have structured their businesses to restrict competition e.g. 
through the vertical integration of trading and clearing, they should be subject to a rigorous 
resolution regime that ensures that the cost of managing additional systemic risk that they pose to 
the wider market is always borne by that group’s ultimate shareholders, rather than the public purse 
or other market participants. 

25. In your view, what are the key elements and main challenges to take into account for the smooth 
resolution of an FMI operating cross-border? What aspects and effects of any divergent insolvency 
and resolution laws applicable to FMIs and their members are relevant here? Are particular 
measures needed in the case of interoperable CCPs or CSDs?  

The smooth resolution of an FMI operating cross-border will require legal certainty over title, 
process and the respective responsibilities of authorities in affected jurisdictions.  The regime should 
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operate on the same college basis as authorisation and regulatory supervision does.  The divergence 
of existing insolvency laws should be addressed where relevant in the new regime.  However, given 
that any new regime should be designed to prioritise the preservation and smooth transfer of 
operations, which are not generally addressed by existing insolvency provisions, it is likely that any 
new regime will have to modify existing provisions. Interoperable CCPs/CSDs must have contractual 
arrangements in place between each other that provide clarity on what will happen in the case of 
the insolvency of one party – e.g. the treatment of collateral; the transfer of positions etc. 

26. Do you agree that, within the EU, resolution colleges should be involved in resolution issues of 
cross border FMIs?  

Yes, the resolution colleges should mirror the colleges established for the authorisation and 
supervision of FMIs. 

27. How should the decision-making process be organized to make sure that swift decisions can be 
taken? Alternatively, do you think that responsibility for resolving FMIs should be centralised at EU-
level?  

For multi-jurisdictional FMIs, the supervisory college should be responsible for managing the 
resolution, with the lead taken by the home regulator. ESMA should have a role in helping to co-
ordinate with jurisdictions that are impacted but that do not belong to the existing supervisory 
college. 

28. Do you agree that a recognition regime should be defined to enable mutual enforceability of 
resolution measures?  

Yes.  This will be essential for the resolution of FMIs that are located in a single jurisdiction but serve 
the markets of multiple member states. 

29. Do you agree that bilateral cooperation agreements should be signed with third countries?  

Where possible – yes. The resolution of FMIs with operations both in and outside the EU will be 
more straightforward where such agreements exist. 

30. Do you agree that the resolution of FMIs should observe the hierarchy of claims in insolvency to 
the extent possible and respect the principle that creditors should not be worse off than in 
insolvency?  

Yes, to the extent that this is possible.  However, it is worth being explicit that this won’t always be 
possible. 

 

 


