
  29 November 2012   

GB / 175412-G2.DOCX /  1 / 4 

 

 

 

 

 

 
 

 

 
 

Comments on Consultation Document on the Regula-

tion of Indices 

 

 

 

 

 

 

 

 

 

Organization: 

 

Association of German Public Banks, Bundesverband Öffentlicher 

Banken Deutschlands, VÖB 

 

Address: 

 

Lennéstraße 11 

10785 Berlin 

Deutschland 

 

Contact: 

Ute Foshag 

Tel.: +49 30 81 92-2 54 

Mail: ute.foshag@voeb.de 

 

 

Registration Number:  

 

0767788931-41  



   

GB/175412-G2.DOCX /   2 / 4 

The Association of German Public Banks – Bundesverband Öffentlicher Banken 

Deutschlands, VÖB – is a leading industry association in the German banking in-

dustry representing 62 member institutions including the regional banks (Landes-

banken) as well as the development banks owned by the federal and state gov-

ernments. Our member banks, having collectively about 80.000 employees, pro-

vide for approximately 24 % of credits handed out to German industry and are 

leading in financing of local authorities. 

A. Introductory Remarks 
 

As indices and benchmarks globally are frequently used as references in connec-

tion with financial transactions, it is of utmost importance to restore confidence 

in those benchmarks that recently have been damaged through inconsistencies. 

In addition to restoring confidence in existing benchmarks the market may wish 

to develop alternatives benchmarks or indices. For such efforts, internationally 

applicable standards for governance and control structures would be beneficial. 

 

That said, the creation of such standards must take into consideration the fol-

lowing: (i) continuity of widely and commonly used benchmarks, (ii) regulatory 

and supervisory burdens shall not lead to the effect that widely used bench-

marks will be discontinued abruptly or the interest in establishing benchmarks 

will diminish and (iii) regulation shall not lead to restrictions in using benchmarks 

to the effect of limiting open markets. 

 

In the following we will comment on selected issues of the consultation docu-

ment on the regulation of indices of September 5, 2012 (Consultation) which we 

deem applicable to our association and which we consider most important for 

markets and market participants. 

B. Indices and Benchmarks 
 

Our association does not produce any benchmarks. However, we would like to 

comment on Question (7). 

 

As benchmarks vary widely with regard to use and significance, it may be diffi-

cult to establish detailed guidelines to accommodate all aspects relevant for the 

great variety of benchmarks. Thus, such guidelines should recognize the variety 

and refrain from describing rules in such detail that they would only be applicable 

to a portion of the benchmarks used in the markets. 

 

Indices or benchmarks are used in a variety of types of contracts. Benchmarks or 

indices individually negotiated in contracts between parties may be exempted 

from such principles. In such contracts parties may wish to adhere to the princi-

ple of freedom of contracts and the specific contractual terms do not apply to a 

large number of contracts. 
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Additionally, we do not see the need to subject indices determined and published 

by public sector entities to such principles. Statistical data, for example, pub-

lished by governments, in general comply with public sector requirements and 

would not need to be subjected to principles for the determination of indi-

ces/benchmarks in the private sector. 

 

We agree that measures should be taken to strengthen benchmarks. Establishing 

general international principles for indices would be the most favorable way for-

ward. Such measures could include (i) improvement of governance, (ii) increasing 

transparency, and (iii) possibilities to enforce violations of such principles.  

 

C. Governance and Transparency  
 

Using Actual Transaction Data 

 

One essential measure to strengthen benchmarks could be to put the determina-

tion of rates on a double footing: (i) to some extent on expert judgement of con-

tributors coupled with (ii) a reference to rates of actual transactions. The down-

side of reporting of transaction data could be the need to establish trade-

reporting mechanisms. This could lead to the effect that the likelihood of partici-

pation in submitting data may decline as participating entities may be required to 

establish new technical devices in order to report data and incur setup costs and 

ongoing costs of such a scheme. This aspect should be weighed against the fact 

that broadening the base of contributors to indices would increase the credibility. 

 

Governance Structure 

 

Another necessary measure to strengthen indices would be to strengthen gov-

ernance. We consider the following as major aspects: (i) sufficient independence 

and robustness, including avoidance of conflicts of interest, (ii) data footing and 

methodology appropriate with regard to importance of index and (iii) sufficient 

transparency. 

 

The framework to address governance and transparency issues and conflicts of 

interest as set forth in the consultation paper addresses the most important re-

quirements to ensure the quality of indices. Oversight should be regulated within 

the general and already established oversight bodies supervising  entities submit-

ting to indices; i.e. if financial institutions are the submitting bodies, their super-

visors should be responsible for overseeing such activity. Consideration must be 

given to the question which body could fulfill such obligation most effectively 

and would be accepted globally. Moreover, the European Commission has al-

ready taken steps to regulate the manipulation of benchmarks with its amend-

ment of the market abuse directive. 
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Compliance of Submitters 

 

Regulatory requirements will incur compliance costs for entities submitting data 

for the creation of a benchmark. In the event such costs exceed certain levels, it 

may lead to the effect that submitting entities will withdraw. Thus, a careful 

analysis of costs and benefits of such regulatory requirements, including the 

tradeoff, that an increase in compliance cost may lead to the effect that submit-

ters will withdraw from submitting data and therewith reduce the reliability of 

the data basis for a benchmark. 

 

D. Purpose of Use of Benchmarks 
 

As stated in the first part of the Consultation (Section 1.4.2) it is common that 

indices also serve for purposes other than they were initially developed for. Such 

use outside of the initially intended purpose must remain possible in an open 

market environment. It may indeed be difficult to ensure that benchmarks are 

not used as a reference in cases not authorized by the provider of such bench-

marks. If responsibility to control the use of a benchmark would rest with the 

provider, this would place an immense burden on providers and may ultimately 

make providing of benchmarks very unattractive. Thus, in our view, there should 

be no general restriction to use benchmarks for other purposes. Users of bench-

marks should be the ones determining whether the benchmark is fit for the pur-

pose intended. 

E. Transition and Continuity 
 

Strengthening existing indices and at the same time developing new indices as 

an alternative for the market to use in new contracts, in our opinion would be 

the most advantageous solution. Any migration of existing contracts to a new 

benchmark would require an extremely time and effort consuming renegotiation 

and redrafting of non-standardized existing contracts. Moreover, as stated in the 

Consultation, the economic impact of the substitution of an index may have un-

foreseen consequences and may result in a transfer of value between counter-

parties in an uneven way.  

 

Thus, creating alternative benchmarks and letting markets decide whether they 

will accept such alternatives over time would be the most favourable solution. 

F. Enforcement 
 

In addition to the abovementioned, the European Commission has already taken 

first steps to extend the market abuse regime set forth in the EU Market Abuse 

Directive to cover the manipulation of benchmarks by proposing its extension to 

such benchmarks. This will create a compelling incentive for entities submitting 

to an index to set up clear internal rules and proper documentation. 


