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Consultation Paper – Regulation of Indices 
 
 
Dear Sir/Madam: 
 
State Street Corporation (“State Street”)1 appreciates the opportunity to comment on the 
Consultation Paper (“CP”) issued by the European Commission (“Commission”) on the 
regulation of indices. 
 
Headquartered in Boston, Massachusetts, with branches and subsidiaries throughout the 
European Union (“EU”), State Street specializes in providing institutional investors with 
investment servicing, investment management and investment research and trading. With USD 
23.4 trillion in assets under custody and administration and USD 2.1 trillion in assets under 
management, State Street operates in 29 countries and in more than 100 markets worldwide.2 
Our European workforce of 9,000 employees provides services to our clients from offices in ten 
EU Member States.  
 
The Commission’s CP is part of the regulatory reaction to the recently discovered alleged 
manipulations of the London Interbank Offer Rate (“LIBOR”) and the Euro Interbank Offered 
Rate (“EURIBOR”), both being market-wide used benchmarks. In addition to further 
amendments in the context of the review of Market Abuse Directive (“MAD”) clarifying that any 
manipulation of benchmarks is illegal and can be subject to administrative or criminal sanctions, 
the present CP is looking into aspects around the production, governance, use and regulation of 
benchmarks. 

                                                 
1 State Street’s identification number in the European Transparency Register is 2428270908-83. 
2 As of September 30, 2012. 
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The CP correctly references the broad range of types of benchmarks and indices as well as the 
different purposes for which these are being used. In the case of State Street Global Advisors 
(“SSgA”), the asset management business of State Street, indices and benchmarks are at the 
center of our passive investment management strategies and are also actively used in active 
investment strategies. Most of these strategies follow standard market indices (e.g. the Standard 
and Poor’s (“S&P”) 500 and the Financial Times Stock Exchange (“FTSE”) 100) and aim to 
replicate the performance of that index as closely as possible. Indices can also be tailored to suit 
different client objectives and this can involve extensive research and intellectual capital. 
Furthermore, financial indices such as LIBOR and EURIBOR are used for the pricing and 
valuation of financial instruments in the fixed-income space. 
 
State Street welcomes the opportunity to comment on the Commission’s CP. In our view, it is 
important that shortcomings and inappropriate behaviors identified around the setting of LIBOR 
and EURIBOR are not considered to be general problems vis-à-vis indices and benchmarks. Any 
considerations with regards to policy reactions to these incidences should take into account the 
described broad range of indices and their different uses.  

In our view, transparency with regards to possible conflicts of interests and how they are 
managed, data collection and data use as well as a description of the methodology used in 
combination with robust governance structures are the most appropriate means. These factors 
combined with the new provisions under the MAD should help avoid the repetition of the found 
misbehaviors. Also, this combination should be applicable to all benchmarks and indices, but 
particular emphasis on transparency and governance is required in the case of indices such as 
LIBOR which are widely used, function as a market standard and on which significant numbers 
of financial products are based.  

However, given that indices and benchmarks are used globally and that many index providers are 
non-EU based, principles on best practice should, in our view, be agreed globally. One possible 
forum for the discussion of such principles could be the International Organization of Securities 
Commissions ("IOSCO"). 

 
Please find below State Street’s comments in response to questions in Boxes 3, 5, 6 and 7 which 
are of particular relevance to us.  
 
1. Box 3 

Question 12: What specific transparency and governance arrangements are necessary to ensure 
the integrity of benchmarks? 
 
In State Street's view, transparency is a key component, and disclosure should be made with 
regards to the following aspects: 
 
• Aim and purpose of the index, including data sources and a general description of the 

methodology underlying the index; 
• Possible conflicts of interest and how they are managed. 
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The other key component is robust governance structures that ensure the integrity of the data 
sourcing, the index calculation process, and strong and independent oversight, including possible 
consultation with users.  
 
Question 13: What are the advantages and disadvantages of imposing governance and 
transparency requirements through regulation or self-regulation? 
 
State Street does not believe that such requirements should be introduced via regulation. We 
would recommend that relevant regulators agree globally, e.g. in the context of IOSCO, on 
principles with regards to transparency and governance based on current best practices. Given 
the wide range of indices and the different uses, flexibility is required and global principles as 
well as best industry practices are the more adequate option. 
 
Question 14: What are the advantages and disadvantages of making contributing data or 
estimates to produce benchmarks a regulated activity? Please provide your arguments. 
 
With regards to general benchmarks and indices that are based on objective and well documented 
or market observable data, State Street does not see benefits in making contributing data to or 
producing such benchmarks a regulated activity. As stated above, we believe that a combination 
of transparency, governance and, in particular in this context, the new provisions under the MAD 
addressing manipulation of benchmarks should be well placed to ensure their integrity. 
 
However, there might be benefit in considering such a step with regards to self-reported indices, 
i.e. LIBOR and EURIBOR. Given that the data submitted for their calculation is not objectively 
observable for market participants, regulation could play a role in mitigating possible 
weaknesses in the governance of such indices. Should the Commission decide to pursue such an 
approach, State Street would strongly recommend ensuring that regulation is globally consistent 
as LIBOR and EURIBOR are used globally. 
 
2. Box 5 

Question 23: Do you consider that responsibility for making adjustments if inadequate data is 
available should rest with the contributor of the data, the index provider or the user of the index? 
 
Such responsibility should rest with the index provider. However, where adjustments to data are 
needed, it may also be up to the contributor to highlight the need for such adjustments, should 
they become aware of such a situation. Where adjustments are significant, the user of the index 
should be informed of these changes. However, no responsibility for making such adjustments 
should rest with the user of the index. 
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3. Box 6 

Question 33: Who should have the responsibility for ensuring that indices used as benchmarks 
are fit for purpose, the provider, the user (firms issuing contracts referenced to benchmarks), the 
trading venues or regulators? 
 
The responsibility for ensuring that the index used is fit for purpose, i.e. that the index is 
accurately calculated and doing what it is designed to do, should rest with the index provider. As 
such, the provider has to ensure the integrity and quality of the index, and the governance 
structure of the index provider should provide the means of doing so. 
 
4. Box 7 

Question 34: Do you consider some or all indices to be public goods? Please state your reasons. 
 
State Street does not believe that indices should be considered public goods. Independent of 
whether an index is used in a very limited way or widely across markets and/or products, they 
should be considered the intellectual property of the index provider. The methodology behind an 
index is often research and intellectual capital intense and therefore proprietary. Indices hence 
need to be protected rather than being considered to be public goods. Making indices public 
goods would stifle innovation as well as competition and would also make it more difficult to 
provide tailored products or strategies that are based on specific and bespoke indices to investors.  
 
Question 35: Which role do you think public institutions should play in governance and 
provision of benchmarks? 
 
In our view, public institutions play an important role in enforcing the relevant MAD rules on 
benchmark manipulation. In addition, there is a role for them to consider an underlying index in 
the context of approving index-based products as well as in setting best practice standards. 
However, we do not see any role for public authorities with regards to assessing the underlying 
methodology or to even get involved in the index production process. 
 
 
Thank you once again for the opportunity to comment on the important matters raised within this 
CP. Please feel free to contact me or my colleague Sven Kasper, Director EMEA, Regulatory, 
Industry and Government Affairs (skasper@statestreet.com), should you wish to discuss State 
Street’s submission in greater detail. 
 
 
Sincerely, 

 
 
 
 

Stefan M. Gavell 
Executive Vice President 
Global Head of Regulatory, Industry and Government Affairs 


