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NYSE Euronext’s Response to The European Commission services’ “Consultation Document on the 

Regulation of Indices: A Possible Framework for the Regulation of the Production and Use of Indices 

serving as Benchmarks in Financial and other Contracts” 

 

1.    NYSE Euronext 

1.1 NYSE Euronext is a leading global operator of financial markets, a manager of index and other 

referential data and a provider of innovative trading technologies. NYSE Euronext’s regulated 

markets in Europe (Amsterdam, Brussels, Lisbon, London and Paris) and exchanges in the United 

States provide for the trading of cash equities, bonds, futures, options, and other Exchange-traded 

products.  NYSE Liffe is the name of NYSE Euronext’s European derivatives business and is the 

world’s second largest derivatives business by value of trading.  It comprises regulated markets in 

five EU Member States which operate on the basis of the Markets in Financial Instruments Directive 

(“MIFID”).  In addition, NYSE Euronext has over 25 years of experience in compiling, calculating and 

publishing a wide range of benchmark indices in Europe and the United States, including the CAC 

40 and AEX indices.   

1.2 NYSE Liffe makes available for trading a broad range of futures and options contracts, including 

products based on Sterling LIBOR, Swiss Franc LIBOR and EURIBOR.  In addition, NYSE Euronext’s 

futures exchange in the United States, NYSE Liffe U.S., lists a futures contract based on U.S. Dollar 

LIBOR and has recently launched a product based on the DTCC’s General Collateral Finance (“GCF”) 

Repo Index. 

1.3 NYSE Euronext’s Identification Number in the Transparency Register is 17804464809-28 and its 

company address is as follows:  

  

11 Wall Street     39 Rue Cambon 

 New York 10005     75039 Paris 

 United States     France   

 

2. General Comments 

2.1 NYSE Euronext welcomes the European Commission services’ Consultation Document on the 

Regulation of Indices serving as benchmarks in financial and other contracts (“the Consultation 

Document”), as well as the  regulatory initiatives which are underway in the UK (i.e. The Wheatley 

Review of LIBOR) and internationally (i.e. the broader review of benchmarks which is being 

undertaken under the auspices of the International Organisation of Securities Commissions 

(“IOSCO”)).  The level of scrutiny by policy makers and regulatory authorities at the present time is 

extremely positive both in terms of finding a practical and effective solution to the issues which 

have been identified by the regulatory authorities and also in preventing the occurrence of further 

misconduct and abuse.  
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2.2 The scope of the Consultation Document is broad and covers indices that are used as benchmarks1 

in a wide array of interest rate, equity and commodity markets.  The basis on which those 

benchmarks are constructed differs significantly (i.e. some are based on polled rates and others are 

based on transactions or are calculated through a combination of data on transactions, bids and 

offers).  Moreover, the markets from which those polled rates or transactions/bids and offers are 

sourced range from transparent, regulated markets in the case of some benchmarks to less 

transparent and less regulated OTC markets in the case of others.   

2.3 Given the degree of diversity in the benchmarks in question, and in the sources and characteristics 

of their inputs, NYSE Euronext believes it is necessary to place them into the following three 

categories for the purposes of considering further policy action:    

(a) Category 1: benchmarks based on polled rates which are sourced from Over The Counter 
(“OTC”) markets. 

 
 (b) Category 2: benchmarks based, in whole or in part2, on transaction data from OTC markets. 
 
 (c) Category 3: benchmarks based on transaction data from regulated markets.  
 
2.4 Regulatory authorities have recently identified misconduct in, and have taken disciplinary action 

against attempted manipulation of, a number of benchmarks in Category 1, most notably in the 
cases of the London Inter Bank Offered Rate (“LIBOR”) and the Euro Inter Bank Offered Rate 
(“EURIBOR”). In the case of LIBOR, a comprehensive package of measures has been recommended 
in order to strengthen its governance, regulation and calculation methodology which NYSE 
Euronext fully supports3.   

 
2.5 Separately, IOSCO has examined the efficacy of some benchmarks within Category 2 as a result of 

concerns about their reliability, principally due to selective reporting of data and opacity and 
variations in assessment methodologies.  Thus far, these examinations have related specifically to 
the role of Price Reporting Agencies (“PRAs”) within spot oil markets4, but they will be broadened 
in IOSCO’s future work which will cover other benchmarks that are produced from OTC data.  Such 
benchmarks warrant further scrutiny given that the OTC markets from which the relevant data is 
derived are not subject to orderly and proper markets requirements, nor are they transparent or 
multilateral in nature.      

 
2.6 In contrast, whilst benchmarks in Category 3 are not immune from regulatory failure – and whilst 

they will also be within the scope of IOSCO’s future work - their governance and operation have not 
been the subject of serious regulatory concern, nor have the regulatory authorities identified any 
demonstrable misconduct in relation to their compilation.  A key differentiating factor of 
benchmarks within Category 3 is that typically they are calculated on the basis of the price of 

 _________________________________________________________________________________________________________________________  
1
 In responding to the Consultation Document, NYSE Euronext has applied the definition of indices which is set out on page 4 of the 

Consultation Document, i.e. “An index is a statistical measure, typically of a price or quantity, calculated from a representative set 
of underlying data.  The index may then be used as a reference price or benchmark for a financial or other contract”.  Moreover, 
NYSE Euronext notes that the terms “indices” and “benchmarks” are used interchangeably in the Consultation Document.  For the 
purposes of clarity, NYSE Euronext’s response uses the term “benchmarks” throughout. 
2
 Some of the benchmarks in Category 2 are calculated using a hybrid methodology which incorporates data on bids and offers as 

well as transactions. 
3
 See “The Wheatley Review of LIBOR: Final Report”, dated September 2012. 

4
 See “Principles for Oil Price Reporting Agencies: Final Report”, dated 5 October 2012 which explains on page 6 that “IOSCO has 

examined numerous PRA processes for the purposes of identifying common vulnerabilities that could, if not addressed by 
appropriate controls and policies, result in an assessed price that is an unreliable indicator of the physical oil market value that it is 
intended to reflect”.   
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shares traded on regulated markets.  Those regulated markets are required to comply with 
stringent regulations concerning market integrity, orderly and transparent price formation, and the 
operation of proper markets.  Moreover, their compliance with such regulations is subject to close 
and continuous oversight by the relevant regulatory authorities.  

 
2.7 In light of these considerations, NYSE Euronext believes that it would be appropriate for the 

following framework to be established: 
 

(a) All benchmarks should be brought within the scope of civil and criminal sanctions against 
manipulation5, and their governance, transparency and calculation methodology arrangements 
should be subject to a set of high level principles which are being devised by IOSCO; 

 
(b) In addition, the administration of6, and the process of contributing to, benchmarks within 

Categories 1 and 2 should be regulated activities.  This would enable regulatory authorities to 
create bespoke regulations and associated sanctions in relation to these activities.  That new 
regulatory regime should be supported by enabling provisions which would enable it to be 
extended, where necessary, to any benchmarks within Category 3 (e.g. if in future any such 
benchmark were to suffer from significant regulatory failure).    

 
2.8 The approach to changing the regulatory perimeter proposed in paragraph 2.7(b) above would 

enable policy makers to retain their focus on addressing – as a matter of urgency - the issues which 
have occurred, and the deficiencies which have been identified, in relation to benchmarks within 
Categories 1 and 2 on the one hand, without losing sight of the potential benefits of broader 
application of such policy action (i.e. potentially extending it to some benchmarks within Category 
3) on the other.  The benefits of wider application, and any requisite tailoring of regulations to 
other types of benchmark, could then be given due consideration over the medium term without 
delaying the much needed action in relation to Categories 1 and 2. 

 
2.9 Within the context described in paragraphs 2.1-2.8 above, NYSE Euronext believes that the key 

reform which is necessary is the effective management and mitigation of conflicts of interest in the 
processes of contributing to and administering benchmarks.   NYSE Euronext believes this can be 
achieved by implementing a comprehensive package of measures which is designed:  

 
(a) to implement technical improvements in the calculation methodology of benchmarks, where 

this is necessary;  
 
(b) to create a more robust governance and accountability framework;  
 
(c) to reduce the incentives for abuse;  
 
(d) to bring the administration of benchmarks within Categories 1 and 2, and submissions to such 

benchmarks, within the regulatory perimeter; and 
 
(e) in relation to Categories 1 and 2, to create bespoke regulations and sanctions in relation to 

these activities. 

2.10 We should like, in particular, to emphasise the following points:  

 _________________________________________________________________________________________________________________________  
5
 This is already being taken forward within the EU as a result of the proposed extension of the Market Abuse Regulation and 

Market Abuse Directive to cover the manipulation of benchmarks.  
6
 The only exception to this rule would be the administration of those benchmarks which are managed by public authorities, such 

as the inflation indices which are produced by the UK Office of National Statistics.  
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(a) Extending Regulatory Powers: Whilst the FSA has demonstrated its ability to take 

enforcement action against authorised firms in relation to misconduct concerning LIBOR and 

EURIBOR on the basis of breaches of the FSA Principles for Business, contributing to those 

benchmarks and managing and administering such benchmarks are currently not regulated 

activities under EU or UK law.  In consequence, EU regulatory authorities do not currently have 

the ability to make specific rules governing such benchmarks; nor are they able to take 

enforcement action against individuals within firms who have perpetrated misconduct unless 

those individuals happen to be registered with the regulatory authority for other purposes, or 

unless market manipulation can be proved (which is often difficult).  These deficiencies need 

to be rectified as a matter of urgency and the regulatory perimeter should be expanded in 

relation to benchmarks within Categories 1 and 2.  This course of action is already underway in 

the UK in light of the recommendation in the Final Report of The Wheatley Review (September 

2012) that contributing to, and administering, LIBOR should both be regulated activities under 

UK law.   

As noted in the Initial Discussion Paper of The Wheatley Review (August 2012), this is 

important not just in terms of the substance of regulatory scrutiny and powers, but also in 

terms of the perception within the contributing banks of the status of the rate setting process.  

Changing perceptions among the individuals involved within the contributing banks is key to 

achieving the necessary improvements given that individuals’ motivations and behaviour, and 

the management and compliance structures which oversee them within the banks, form the 

first line of defence against potential misconduct.   

(b) Strengthening Governance and Accountability: The governance framework which overlays the 

management and calculation of benchmarks is the second line of defence against misconduct.  

In some cases it needs to be strengthened significantly in order to deliver a far greater degree 

of independence from the contributing organisations, to facilitate enhanced monitoring and 

scrutiny of the benchmark setting process and to impose tougher sanctions on those who fail 

to meet the requisite standards of integrity.  NYSE Euronext believes it would be well placed to 

perform the functions of administering and managing benchmarks such as LIBOR and EURIBOR 

in accordance with these requirements and standards.   

(c) Enhancing Calculation Methodologies: Benchmark calculation methodologies should be 

reviewed and, where necessary, enhanced to make them more robust.  In doing so, it is 

important that the fundamental nature of the benchmark is not changed.  For example, in 

relation to EURIBOR it should remain an “offered rate” in the unsecured inter-bank market, 

otherwise there is a significant risk that the economic value of contracts which are based on it 

will be changed.  Consistent with the conclusions of the Wheatley Review of LIBOR, 

enhancements to the EURIBOR process should include appropriate use of transaction prices to 

corroborate rate submissions, but EURIBOR should not be changed into a transaction-based 

rate instead of a polled rate (please see the Annexe to this paper for further details).   

(d) Alternatives to Existing Benchmarks: Whilst it is perfectly legitimate to consider whether 

alternative benchmarks should be used in relation to particular forms of business, NYSE 

Euronext sees this as a market-driven exercise and would caution generally against policy 

makers and regulatory authorities mandating the use of specific benchmarks for particular 

forms of business (an exception may be made in relation to business in government debt).  We 

believe that the role of policy makers and regulatory authorities in this context is to set 

appropriate standards and requirements for all benchmarks and to oversee any migration by 
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regulated entities from using one benchmark to another, given that any such migration would 

inevitably involve investor protection and market integrity issues. 

(e) International Coordination: Benchmarks such as LIBOR and EURIBOR serve international 

markets and regulatory investigations and consultations are underway at national, EU and 

international levels.  It is vital that the separate initiatives that are underway to review such 

benchmarks are coordinated and that they arrive at consistent conclusions in order that the 

policy responses are comprehensive, avoid the scope for regulatory arbitrage,  and do not 

create inefficiencies by, in effect, preventing the use of a benchmark on a global basis and thus 

jeopardising its valuable network effects.     

 
3. Specific Comments and Answers to the Questions Raised in The Consultation Document 
 
3.1 This section of the paper provides answers to the specific questions which are raised in The 

Consultation Document.  For ease of reference, the section headings and chapter and page 
references (shown underlined) are those used in the Consultation Document.  The questions from 
the Consultation Document are reproduced in bold italic text.  In each case, they are followed by 
NYSE Euronext’s response, which is shown in normal text.  

 
3.2 Indices and Benchmarks: What they are, who produces them and for which purposes (Chapter 1, 

pages 4-9)  
 
3.2.1 Question 1: Which benchmarks does your organization produce or contribute data to? 
 
3.2.2 The spreadsheet accompanying this paper contains a list of the benchmarks administered by NYSE 

Euronext.  In addition, NYSE Euronext acts as the calculation agent for a large number of 
benchmarks administered by third parties.   

 
3.2.3 Question 2: Which benchmarks does your organization use? What do you use each of these 

benchmarks for?  Has your organization adopted different benchmarks recently and if so why? 
 
3.2.4 NYSE Euronext uses benchmarks as the basis for some of its main futures and options contracts in 

the fixed income and equity markets.  In relation to futures and options which are admitted to 
trading on NYSE Euronext’s regulated markets in the EU, the relevant benchmarks include the 
following:  

 
(a) EURIBOR; 
 
(b) Sterling LIBOR;  
 
(c) Swiss Franc LIBOR; 
 
(d) Euro Overnight Index Average (“EONIA”); 
 
(e) EONIA Swap Index; 
 
(f) CAC 40 Index; 
 
(g) CAC 40 Dividend Index;  
 
(h) AEX Index; 
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(i) AEX Dividend Index; 
 
(j) BEL 20 Index; 
 
(k) PSI 20 Index;  

 
(l) FTSE 100 Index, FTSE 250 Index, FTSE Eurotop 100 and FTSEurofirst 80 and 100 Indices; 
 
(m) FTSE 100 Dividend Index; 
 
(n) TOPIX Index. 

 
3.2.5 For the avoidance of doubt, NYSE Euronext’s EU regulated markets do not list any derivatives based 

on commodity benchmarks7. 
 
3.2.6 In relation to the use of new benchmarks, it is noteworthy that NYSE Euronext’s U.S. futures 

exchange, NYSE Liffe U.S., has recently launched a suite of futures contracts based on the DTCC’s 
General Collateral Finance (“GCF”) Repo Index.  This suite of products has been launched in order 
to assist market participants in managing the recent growth in the secured lending market. 

 
3.2.7 Question 3: Have you recently launched a new benchmark or discontinued existing ones? 
 
3.2.8 NYSE Euronext has recently launched two new equity indices - the CAC Low Risk Index and the AEX 

Low Risk Index - in order to respond to growing demand amongst institutional investors for indices 
with a lower overall risk than traditional market capitalisation weighted indices, thus allowing for 
more stable returns.   

 
3.2.9 Question 4: How many contracts are referenced to benchmarks in your sector?  Which persons or 

entities use these contracts?  And for which purposes? 
 
3.2.10 Please see the list of benchmarks in paragraph 3.2.4 on which NYSE Euronext makes derivatives 

contracts available for trading.  Many such benchmarks support a significant volume of business.  
NYSE Euronext’s most actively traded futures and options are based on EURIBOR.  Those contracts 
and OTC contracts based on EURIBOR (Interest Rate Swaps, Forward Rate Agreements and 
associated options) have an estimated nominal value outstanding in excess of €100 trillion.   

 
3.2.11 NYSE Euronext’s contracts are used by market participants and their customers for the purposes of 

transferring financial risk, either for hedging or investment purposes.  For example, equity index 
derivatives are often used in order to hedge the financial risk of a fall in value of an investor’s share 
portfolio.    

 
 
 
 

 _________________________________________________________________________________________________________________________  
7
 Please note that the third bullet point under section 1.1 on page 4 of the Consultation Document could be mis-read as suggesting 

that NYSE Euronext does have products based on commodity benchmarks.  However, the correct reading of that bullet point is that 
the price of some of NYSE Euronext’s commodity futures contracts is used as an input to broader commodity indices which are 
administered by third party index providers.     
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3.2.12 Question 5: To what extent are these benchmarks used to price financial instruments?  Please 
provide a list of benchmarks which are used for pricing financial instruments and if possible the 
notional value of financial instruments referenced to them.    

 
3.2.13 The benchmarks in question are used as the basis for pricing a wide range of financial instruments, 

including some of NYSE Euronext’s listed derivatives contracts (please see the list contained in 
paragraph 3.2.4).   

 
3.2.14 It is not possible to give a definitive answer to the question about the notional value of financial 

instruments that are referenced to benchmarks, as aggregated data in relation to all markets 
(particularly given the opacity of some OTC markets) is not available.  That said, the BIS estimates 
that the notional value of outstanding OTC and listed interest rate derivatives contracts (which are 
referenced to LIBOR, EURIBOR and other benchmarks) is in excess of $560 trillion8.  BIS does not 
publish disaggregated data in respect of OTC equity index business, but it does in relation to listed 
equity index derivatives (the BIS Quarterly Review of June 2012 notes that the notional value 
outstanding in those contracts is $3.9 trillion).   

 
3.2.15 Question 6: How are benchmarks in your sector set?  Are they based on real transactions, offered 

rates or quotes, tradable prices, panel submissions, samples?  Please provide a description of the 
benchmark setting methodology.  

 
3.2.16 As explained in paragraph 2.3 above, NYSE Euronext believes it is helpful to categorise benchmarks 

as follows:  
 

(a) Category 1: benchmarks based on polled rates which are sourced from Over The Counter 
(“OTC”) markets. 

 
 (b) Category 2: benchmarks based, in whole or in part9, on transaction data from OTC markets. 
 
 (c) Category 3: benchmarks based on transaction data from regulated markets. 
 
3.2.17 Using that approach, the main benchmarks which are used as a basis for NYSE Euronext’s EU-based 

listed derivatives contracts would be categorised as follows:   
 

(a) EURIBOR – Category 1; 
 
(b) Sterling LIBOR – Category 1;  
 
(c) Swiss Franc LIBOR – Category 1; 
 
(d) EONIA Swap Index – Category 1;  
 
(e) EONIA – Category 2; 
 
(f) CAC 40 Index – Category 3; 
 
(g) CAC 40 Dividend Index – Category 3;  
 

 _________________________________________________________________________________________________________________________  
8
 Source: BIS Quarterly Review, June 2012. 

9
 Some of the benchmarks in Category 2 are calculated using a hybrid methodology which incorporates data on bids and offers as 

well as transactions. 
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(h) AEX Index – Category 3; 
 
(i) AEX Dividend Index – Category 3; 
 
(j) BEL 20 Index – Category 3; 
 
(k) PSI 20 Index – Category 3;  

 
(l) FTSE 100 Index, FTSE 250 Index, FTSE Eurotop 100 and FTSEurofirst 80 and 100 Indices – 

Category 3; 
 
(m) FTSE 100 Dividend Index – Category 3; 
 
(n) TOPIX Index – Category 3. 

 
3.2.18 In relation to the benchmark-setting methodology, this varies between categories (and, of course, 

the detailed arrangements differ to some extent between benchmarks within a particular 
category).  In order to illustrate the broad distinctions between the three different categories, 
please find below a summary of the methodology used to calculate one of the benchmarks from 
each of the three categories. 

 
(a) EURIBOR (Category 1): EURIBOR is governed by Euribor-EBF, which was established under the 

auspices of the European Banking Federation (“EBF”).  EURIBOR is a benchmark giving an 
indication of the average rate at which euro inter-bank term deposits are offered by one prime 
bank to another within the euro zone.  It is produced for 15 maturities, ranging from one week 
to twelve months.  Individual EURIBOR rates are the product of a calculation based upon 
submissions from a panel of banks.  There are currently 43 banks within the panel, ranging 
from savings banks to cooperative banks, and from regional to international banks.  Each day 
on which the Trans-European Automated Real-Time Gross-Settlement Express Transfer system 
(“TARGET”) is open, panel banks are required to indicate, for each maturity, the interest rate at 
which one (hypothetical) prime bank could borrow from another on an unsecured basis in the 
euro inter-bank market.  The highest and lowest 15% of quotes in each maturity are eliminated 
and the remaining quotes are averaged and rounded to three decimal places to produce 
EURIBOR.10      

 
(b)   EONIA (Category 2): EONIA operates under the auspices of Euribor-EBF and Euribor ACI.  It is 

the reference interest rate for overnight borrowing in euro in the inter-bank market.  It is 
calculated as a weighted average of all overnight unsecured transactions which are initiated in 
the eurozone by contributing banks.  EONIA is calculated with the assistance of the European 
Central Bank (“ECB”) given that the transactions upon which EONIA is based are conducted 
through facilities provided by the ECB.  The contributing banks are the same banks which 
comprise the EURIBOR panel.11    

 
(c) CAC 40 Index (Category 3): The CAC 40 Index is supervised by an independent committee 

called the Conseil Scientifique, which is responsible for approving the Index rules, whilst day-
to-day management of the Index is undertaken by NYSE Euronext.  The CAC 40 Index is a price 
index which acts as the benchmark for the French stock market.  Its constituent stocks are the 
40 largest stocks listed on Euronext Paris, as measured by free-float adjusted market 

 _________________________________________________________________________________________________________________________  
10

 Source: EBF. 
11

 Source: EBF. 
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capitalisation and turnover.  Composition of the Index is reviewed on a quarterly basis and the 
Index is calculated and published every 15 seconds during the trading hours of the constituent 
stocks on Euronext Paris.12  Euronext Paris is a regulated market under EU law and, as such, it 
is required to comply with the regulatory obligations promulgated in MIFID in relation to the 
operation of the market in the stocks which form the constituents of the CAC 40 Index. 

 
3.2.19 Question 7: What factors do you consider to be the most important in choosing a reliable 

benchmark?  Could you provide examples of benchmarks which incorporate these factors?   
 
3.2.20 A reliable benchmark needs to have the following characteristics: 
 

(a) An independent governance and accountability structure; 
 
(b) Objective and transparent rules in relation to contributions/inputs to, and the calculation of, 

the benchmark; 
 
(c) Effective oversight arrangements; 
 
(d) Quality control of inputs to the benchmark; 
 
(e) Means by which opportunities and incentives for abuse and misconduct can be mitigated; 
 
(f) Periodic review arrangements which are designed to ensure that the benchmark remains 

representative of the sector in question.   
 
3.2.21 Benchmarks such as the CAC 40 Index incorporate these factors.  To provide another example, once 

the recommendations of the Wheatley Review have been implemented, LIBOR will be 
strengthened to ensure that public confidence is restored in its ability to exhibit all of these factors.  
NYSE Euronext believes that confidence in EURIBIOR would also benefit from the application of 
analogous requirements to those which have been recommended for LIBOR.   

 
3.3 Calculation of Benchmarks: Governance and Transparency (Chapter 2, pages 10-18) 
 
3.3.1 Question 8: What kinds of data are used for the construction of the main indices used in your 

sector?  Which benchmarks use actual data and which use a mixture of actual data and estimated 
data? 

 
3.3.2 Please see the answer to Question 6. 
 
3.3.3 Question 9: Do you consider that indices that do not use actual data have particular 

informational or other advantages over indices based on actual data?  
 
3.3.4 No.  Benchmark design and construction is, to a certain extent, a function of the characteristics and 

operation of the underlying market.  As a result, for certain underlying markets a benchmark will be 
a more accurate reflection of that market if it is based on polled rates, e.g. because liquidity is 
diffuse rather than being concentrated, and transactions are sporadic rather than continuous.  For 
example, EURIBOR is a complex of 15 rates with maturities ranging from one week to 12 months.  
At any one time a maturity within that complex will be more active or less active relative to the 
other maturities depending on a number of factors, including general economic and financial 
conditions, overall perceptions of creditworthiness and liquidity needs.  It is unlikely that all 

 _________________________________________________________________________________________________________________________  
12

 Source: NYSE Euronext. 
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maturities will experience periods of high activity simultaneously and, over time, it can be expected 
that the focus of activity will move between different points on the maturity curve.  As a result, 
rates for some (i.e. currently inactive or less active) maturities will need to be calculated and judged 
by reference to their relationship with other (i.e. currently more active) maturities in order for the 
theoretical pricing of the entire complex to be constructed and maintained.     

 
3.3.5 In the case of other underlying markets the reverse is true and, in the case of such markets, the 

associated benchmark is likely to be based on transactions.  An example would be a stock market 
benchmark such as the CAC 40 Index.       

 
3.3.6 Question 10: What do you consider are the advantages and disadvantages of using a mixture of 

actual transaction data and other data in a tiered approach?  
 
3.3.7 As explained in the answer to Question 9, the decision of a benchmark provider as to whether or 

not to use transaction data in the calculation methodology of the benchmark concerned is, to a 
certain extent, a function of the characteristics and operation of the market that the benchmark is 
seeking to represent.    

 
3.3.8 The issue of whether a benchmark provider should use a hybrid calculation methodology based on 

transaction data and other data (e.g. polled data) has recently arisen in the context of the Wheatley 
Review of LIBOR.  It is also relevant to other polled rates such as EURIBOR.     

 
3.3.9 If, by a “hybrid methodology”, one means the calculation of a single rate using both polled data and 

transaction data, it is not immediately obvious how this would work. LIBOR and EURIBOR very 
specifically capture the “Offered Rate” at which banks could borrow funds, while transactions can 
happen at the bid price (i.e. EURIBID), or at the offer price (EURIBOR) or at a price point between 
EURIBID and EURIBOR.  As such, the currently polled data and the transaction data are not 
reflective of the same rate and it is not clear how they could be combined without changing what 
EURIBOR purports to represent.  In theory, one could change EURIBOR to be a mid-point rate, so 
that one asked a different question (i.e. what is the mid-point between the rate at which a bank is 
willing to lend in the inter-bank market and the rate at which it believes it could borrow) and this 
could be averaged and aggregated with transaction data in order to produce a single rate.  
However, this would have the effect of changing the rate away from an offered rate to a mid-point 
rate, with all of the dislocation issues that this would bring. 

 
3.3.10 Moreover, as the Initial Discussion Paper of The Wheatley Review pointed out, the use of 

transaction data is not in itself a panacea: 
 
“A transaction data approach is not immune to manipulation.  Particularly in a low volume 
environment, only a small number of transactions at off-market rates would be sufficient to 
move the final rate fixing.  Manipulation of this type may be harder to monitor as it could be 
attempted by both internal and external parties”13.   

 
3.3.11 Having said that, NYSE Euronext agrees with the recommendations of The Final Report of The 

Wheatley Review that transaction prices would be useful in corroborating contributions to LIBOR in 
that contributing banks should be able to articulate basis relationships between the “Offered Rate” 
and transaction prices in different instruments.  In addition to money market transactions, prices 
from related markets (such as futures markets and FRA markets) would be helpful in this regard.  
They would, for instance, provide a useful tool to the manager within a contributing bank who is 
responsible for overseeing the rate submission process at that bank as they would provide him with 

 _________________________________________________________________________________________________________________________  
13

 Paragraph 3.6, Page 22, The Initial Discussion Paper of The Wheatley Review of LIBOR. 
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empirical pricing points against which to compare – and if necessary question – rate contributions 
which had been submitted to him for authorisation.  In addition, such data would be useful to the 
body which administers and manages LIBOR as a means of it cross-checking and, where warranted, 
querying rates submitted by contributing banks.  The same would be true in relation to EURIBOR.  

 
3.3.12 In order to facilitate that cross-checking role, NYSE Euronext believes that market participants 

should be under an obligation to report their money market transactions, and transactions in 
related markets, to a trade repository to which the body responsible for administering LIBOR and 
EURIBOR would have access.  Some of the relevant information will be held in the relevant 
settlement and financial messaging systems (e.g. Fedwire and SWIFT), but this is not 
comprehensive and may not lend itself easily to alternative uses.  However, there are other options 
which would be viable.  For instance, NYSE Euronext has many years of experience of transaction 
and position reporting to regulatory authorities within the EU and it would be capable of fulfilling a 
trade repository role in relation to the transactions in question. 

 
3.3.13 Question 11: What do you consider are the costs and benefits of using actual transactions data 

for benchmarks in your sector?  Please provide examples and estimates.  
 
3.3.14 There is an assumption underlying this question that a benchmark provider is, in practice, able to 

decide whether to use transaction data or other data (e.g. polled data) as the basis for any given 
benchmark.  However, for the reasons explained in the answer to Question 9, NYSE Euronext 
believes that this is a false assumption. 

 
3.3.15 Question 12: What specific transparency and governance arrangements are necessary to ensure 

the integrity of benchmarks? 
 
 3.3.16 As explained in the answer to Question 7, NYSE Euronext believes that a reliable benchmark 

requires a robust governance and accountability structure and objective and transparent rules in 
relation to contributions to, and the calculation of, the benchmark.  In order for public confidence 
in the integrity of benchmarks to be maintained – and, in some cases, for it to be restored - it is 
important for the relevant governance arrangements to contain the following elements:  

 
(a) Independence: As a basic rule, those with a vested interest in the value of a benchmark – 

either in absolute terms or relative to other benchmarks or prices – should not be responsible 
for its oversight.  The independence of the oversight function exercised in relation to 
benchmarks needs to be reviewed and, in some cases, significantly enhanced by broadening 
the membership of the relevant committees.  Indeed, in order to comply with generally 
accepted standards of corporate governance best practice, the balance of membership of such 
committees should include a majority of independent members.  This means, for example, that 
a committee responsible for overseeing a polled rate (such as LIBOR or EURIBOR) could not be 
dominated by the banks which contribute to that benchmark.  Instead, the existing committee 
structure would need to be significantly overhauled or, as is planned for LIBOR, the existing 
benchmark administrator would need to be replaced by a new one.  If the Commission intends 
to pursue the latter route in relation to euro benchmarks, NYSE Euronext believes that it is well 
placed to fulfil the role of such an administrator, given that it is accustomed to operating in a 
highly regulated environment and is a proven, independent and trusted provider of services to 
market participants.  Those services include its management and administration of a large 
portfolio of benchmark equity indices, including the CAC 40 and AEX indices.     
 

(b) Effective Oversight: The efficacy of the benchmark setting process would be enhanced if the 
relevant oversight committee were to establish a code of conduct to which contributors to the 
benchmark would be required to adhere.  The code of conduct would provide a more 
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comprehensive and detailed framework for contributing to the benchmark concerned and 
would establish a uniform standard for the quality, accuracy and integrity of contributions.   

 
A code of conduct would need to be supported by effective and properly resourced oversight 
arrangements which are augmented by a sanctions regime that acts as a credible deterrent to 
misconduct and abuse.  Such sanctions should go beyond those which are currently available to 
some oversight committees (which are limited to a power to expel a contributing bank from a 
benchmark panel at the next review point) and should also include financial penalties and 
referrals to the relevant regulatory authorities to consider whether additional action is 
warranted (e.g. the imposition of bans or suspensions against specific individuals). 

 
(c) Transparency: Membership of the body (and its sub-committees) which is responsible for the 

administration of a benchmark should be made public, as should key documents such as the 
code of conduct, the benchmark calculation methodology, the results of reviews of the 
benchmark setting process and an annual report summarising any issues and concerns which 
have arisen with the benchmark setting process, and the remedial action which has been taken 
or which is planned.  

 
3.3.17 In relation to the transparency of contributions submitted by individual contributing banks (e.g. in 

relation to LIBOR and EURIBOR), these are of course already transparent.  However, there is a case 
for changing the existing transparency arrangements and, instead, making individual contributions 
public either on a deferred basis or in anonymous form only.  This would help address one of the 
motivations which has been identified for the submission of inaccurate LIBOR contributions, i.e. the 
“credit-signalling or stigma effect” which, as has been established by the FSA, may motivate an 
individual bank to lower submissions during periods of market stress in order to avoid external 
perceptions that its relative creditworthiness has been negatively affected.  Whilst this change 
would regrettably result in a reduction in the degree of existing transparency concerning the 
individual contributions upon which the relevant benchmark is calculated, it would remove one of 
the main incentives for misconduct.  In this regard, The Wheatley Review of LIBOR recommends 
that individual LIBOR submissions should be published “after 3 months to reduce the potential for 
submitters to attempt manipulation, and to reduce any potential interpretation of submissions as a 
signal of creditworthiness”14.  

 
3.3.18 Question 13: What are the advantages and disadvantages of imposing governance and 

transparency requirements through regulation or self-regulation? 
 
3.3.19 Given the failings which have been made public by regulators to date, self-regulation in relation to 

benchmarks is no longer a credible option.  Instead, in order to restore public trust and confidence, 
NYSE Euronext believes that the regulatory framework described in paragraph 2.7 above should be 
implemented.  

 
3.3.20 Question 14: What are the advantages and disadvantages of making contributing data or 

estimates to produce benchmarks a regulated activity? Please provide your arguments. 
 
3.3.21 Whilst the FSA has demonstrated that it is able to take enforcement action against authorised firms 

in relation to misconduct concerning LIBOR and EURIBOR on the basis of breaches of the FSA 
Principles for Business, contributing to benchmarks is not a regulated activity under EU or UK law.  
In consequence, regulatory authorities within the EU do not have the ability to make specific rules 
governing the process of contributing to such benchmarks; nor are they able to take enforcement 
action against individuals within firms who have perpetrated misconduct unless those individuals 
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happen to be registered with the regulatory authority for other purposes, or unless market 
manipulation can be proved (which is often difficult).   

 
3.3.22 In relation to the benchmarks within Categories 1 and 2, these deficiencies need to be rectified as a 

matter of urgency and the regulatory perimeter should be expanded accordingly.  This is already 
underway in the UK with respect to LIBOR as a result of the conclusions of The Wheatley Review.  
Indeed, as noted in The Initial Discussion Paper of The Wheatley Review, expanding the regulatory 
perimeter in this way is important not just in terms of the substance of regulatory scrutiny and 
powers, but also in terms of the perception within contributing banks of the status of the 
benchmark setting process.  It is noteworthy in this regard that The Wheatley Review observes the 
following:  

 
“The fact that activities in relation to LIBOR are not currently regulated activities and subject to 
specific rules and regulation by the regulator may also have implications for how firms view 
such activities.  The potential attempted manipulation of LIBOR suggests that many individuals 
within submitting institutions did not regard the activity of submitting to LIBOR in the same 
way as activities which are regulated activities.  In particular, individuals do not appear to have 
attached the same importance to ensuring that submissions to LIBOR were made accurately 
and with integrity as they would have done to the performance of a regulated activity such as 
accepting deposits. ”15  

 
Changing perceptions among the individuals involved within the contributing banks is key to 
achieving the necessary improvements given that individuals’ motivations and behaviour – and the 
management and compliance structures which oversee them within the banks - form the first line 
of defence against potential misconduct. 

 
3.3.23 This raises a question about which authority should regulate the activities of contributing to – and 

administering – benchmarks within Categories 1 and 2.  Where a benchmark is being set within the 
confines of a specific national jurisdiction (albeit that use of the benchmark may be global), it 
would be appropriate for the authority which is responsible for conduct regulation within that 
national jurisdiction to regulate the activities of contributing to and administering the benchmark.  
This is consistent with the approach which The Wheatley Review has recommended in relation to 
LIBOR.  The corollary is that where a benchmark is being set within an area which spans national 
jurisdictions, the conduct regulator with matching or proximate jurisdiction should regulate those 
activities.   

 
3.3.24 In relation to euro benchmarks such as EURIBOR, consideration would need to be given as to which 

body is best placed to fulfil the responsibilities of regulating the activities of contributing to and 
administering them.  The obvious candidates are the European Securities and Markets Authority 
(“ESMA”), the European Banking Authority (“EBA”) and the ECB.  Whilst the geographical scope of 
the ECB would match that of EURIBOR, it is principally a monetary authority, not a conduct 
regulator.  As for the EBA, it is a prudential regulator rather than a conduct regulator.  As a result, 
regulating euro benchmarks would not fit naturally into the remit of either the ECB or the EBA, 
even where the benchmark is constructed using contributions from banks.  ESMA, on the other 
hand, is a conduct regulator and its jurisdiction covers the EU as a whole, including the eurozone.   

 
3.3.25 Moreover, whilst ESMA is principally a standard-setting authority (proposing technical standards, 

overseeing national regulators, and ensuring harmonisation across the EU), it does already have 
direct supervisory responsibilities in specific areas of conduct, i.e. in relation to the authorisation 
and supervision of Credit Rating Agencies and Trade Repositories.  Legislation could be passed in 
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order to expand its mandate in order to give it responsibility for regulating the activities of 
contributing to, and administering, pan-EU and eurozone benchmarks within Categories 1 and 2, 
including EURIBOR and EONIA.  NYSE Euronext recommends that the Commission services should 
consider this suggestion further and determine the practical steps which would need to be taken in 
order to achieve it.   

   
3.3.26 Question 15: Who in your sector submits data for inclusion in benchmarks?  What are the current 

eligibility requirements for benchmarks’ contributors? 
 
3.3.27 The benchmarks administered by NYSE Euronext are all indices within Category 3, i.e. the inputs to 

the benchmarks comprise data from regulated markets.  Some of those benchmarks form the basis 
of derivatives contracts which are traded on NYSE Euronext’s EU regulated markets.  (In addition, 
NYSE Euronext also uses third party benchmarks within Categories 1, 2 and 3 as the basis for some 
of its most widely used derivatives contracts.)   

 
3.3.28 Question 16: How should panels be chosen?  Should safeguards be provided for the selection of 

panel members, and if so which safeguards?    
 
3.3.29 The selection process should be designed to ensure that the panel is representative of the sector of 

activity that the benchmark is intended to measure or value.  For example, in relation to money 
market benchmarks such as EURIBOR and LIBOR, NYSE Euronext believes that all banks which are 
active in the relevant inter-bank deposit market should be represented on the relevant panel.      

 
3.3.30 In terms of safeguards, NYSE Euronext would caution against including all institutions with a 

banking licence within such a panel as not all of them are active in the inter-bank deposit market.  
As such, a data set comprising contributions from all of those institutions could potentially distort 
the benchmark and undermine its ability to represent the relevant underlying activity.  

 
3.3.31 Question 17: How should surveys of data used in benchmarks be performed?  What safeguards 

are necessary to ensure the representativeness and integrity of data gathered in this way? 
 
3.3.32 The polling method used will need to be tailored to the nature of the benchmark and the 

underlying market concerned.  Having said that, it should be designed in order to be a reliable 
representation of the underlying market and it should be accompanied by an effective oversight 
process through which the benchmark administrator can validate the accuracy of contributions.     

 
3.3.33 Question 18: What are the advantages and disadvantages of large panels?  Even in the case of 

large panels could one panel member influence the benchmark? 
 
3.3.34 All other things being equal, it should be more difficult for any one contributor to exert an undue 

influence over the value of a benchmark where it is part of a large panel rather than a small panel – 
with the proviso that panels should only include institutions which are active in the relevant 
underlying market, for the reasons explained in the answer to Question 16 above. 

 
3.3.35 Whilst a fully representative panel is likely to produce a more reliable benchmark than a smaller, 

less representative panel, it does not provide a guarantee against the risk of the benchmark being 
distorted.  It might still be possible for a particular panel member – either alone or in collusion with 
a number of other members of the panel – to seek to exert undue influence over the value of a 
benchmark.  Therefore, requiring panels to be fully representative of the relevant underlying 
market should only be one element of the design of a robust benchmark.  It would need to be 
accompanied and supported by other design elements, and appropriate oversight arrangements, 
which are intended to mitigate the scope for deliberate or unintentional distortion of the 
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benchmark concerned.  These would include the ability of the benchmark operator to use relevant 
market data to corroborate contributions submitted by panel members and for misconduct by 
contributors to be subject to disciplinary sanctions.     

 
3.3.36 Question 19: What would be the main advantages and disadvantages to auditing of panels?  

Please provide examples? 
 
3.3.37 Contributions made by panel members should be audited, rather than the panels themselves.  

Please see the answers to Questions 24-28. 
 
3.3.38 Question 20: Where indices rely on voluntary contributions, do you consider that there are factors 

which may discourage the making of these contributions and if so why? 
 
3.3.39 A distinction needs to be made between voluntary contributions to benchmarks on the one hand 

and voluntary membership of panels on the other.  In relation to the former, IOSCO has recently 
expressed concern that the process of voluntary contributions can lead to selective reporting: 

 
“The data that are provided by some physical oil market participants to PRAs are submitted on 
a purely voluntary basis.  Of those participants which choose to submit data, there is no 
requirement that they submit all of their data…The ability to selectively report data on a 
voluntary basis creates an opportunity for manipulating the commodity market data that are 
submitted to PRAs.  For example, a firm might selectively submit data or submit misleading 
data in an attempt to influence the level of the assessed price.16” 

 
3.3.40 As a result, IOSCO’s Principles for Oil PRAs include measures to minimise selective reporting, such 

as requiring PRAs to encourage parties that submit market data to submit all of their data which 
falls within the PRA’s criteria.  

 
3.3.41 In relation to voluntary membership of panels, there is a concern that banks may be discouraged 

from joining panels, or may seek to leave them, given the additional regulatory scrutiny and 
obligations to which panel banks will be subject in future.  This issue was identified during the 
Wheatley Review and Martin Wheatley commented on it when he delivered his conclusions: 

 
“It is clear that there is a large gap between the number of banks which submit to the LIBOR 
process, and the number who use LIBOR as a reference rate, which has created a free rider 
problem.  This is an issue which I consider should be quickly resolved.  Not only would an 
increased number of submissions help inform the LIBOR rate, which is supposed to represent 
the market as a whole, it would also discourage manipulation.  Subsequently, I am 
recommending that relevant banks who do not currently submit, should be encouraged to 
participate as widely as possible in the LIBOR compilation process, including, if necessary, 
through new powers of regulatory compulsion.  LIBOR requires collective responsibility if it is 
to work effectively.”17      

 
3.3.42 NYSE Euronext endorses this approach and notes that it should also be applied to other polled rates 

such as EURIBOR (notwithstanding the fact that, today, EURIBOR has a larger panel of banks than 
LIBOR).  
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3.3.43 Question 21: What do you consider to be the advantages and disadvantages of mandatory 
reporting of data?  Please provide examples. 

 
3.3.44 In order to facilitate the cross-checking of polled rates (e.g. in fixed income markets), market 

participants should be under an obligation to report their money market transactions, and 
transactions in related markets, to a trade repository to which the body responsible for 
administering the interest rate benchmark in question would have access.  Some of the relevant 
information will be held in the relevant settlement and financial messaging systems (e.g. Fedwire 
and SWIFT), but this is not comprehensive and may not lend itself easily to alternative uses.  
However, there are other options which would be viable.  For instance, NYSE Euronext’s regulated 
entities in the EU have many years of experience of transaction and position reporting to regulatory 
authorities in multiple Member States.  A European affiliate within the NYSE Euronext Group would 
be capable of fulfilling a trade repository role in relation to the transactions in question.  Whilst a 
new reporting requirement of this type would result in some additional cost to the industry, we 
believe that this would be more than justified by the increase in public trust and confidence that 
would be engendered as a result of giving the benchmark administrator and management within 
the contributing banks the tools with which to corroborate submissions to the benchmark.    

 
3.3.45 Question 22: For entities contributing to benchmarks which are regulated by financial regulation, 

what would be the advantages and disadvantages of bringing their benchmark submissions 
under the scope of this framework? 

 
3.3.46 Please see the answer to Question 21. 
 
3.3.47 Question 23: Do you consider that responsibility for making adjustments if inadequate data is 

available should rest with the contributor of the data, the index provider or the user of the index? 
 
3.3.48 The answer to this question depends on the nature of the “inadequacy”.  For example, if a 

contributor had submitted incomplete or inaccurate data to the benchmark administrator, the 
contributor should be responsible for addressing those inadequacies.  In this scenario, the 
benchmark administrator would be expected to play a role in auditing the contributions made by a 
contributor on a periodic basis and requiring remedial action to be taken where necessary, such as 
improvement’s to the contributors systems and controls.   In contrast, if the inadequacy were 
caused by a paucity of data - as a result of limited activity in the sector which is represented by the 
data - the benchmark administrator would be expected to have a robust process for the continued 
calculation of the benchmark (e.g. based on interpolation with other rates within the benchmark 
complex concerned, coupled with a periodic review about the long-term viability of those rates 
within the complex which had seen lengthy periods of low activity18).  In all cases, it is vital for there 
to be absolute clarity about the relative responsibilities of the contributors on the one hand and 
the benchmark administrator on the other.   

 
3.3.49 Question 24: What is the formal process that you use to audit the submission and calculations? 
 
3.3.50 Please see the answer to Question 15 in relation to the data submission process concerning 

benchmarks administered by NYSE Euronext.  The calculation processes for those benchmarks are 
audited by internal audit and risk specialists within NYSE Euronext. 
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3.3.51 Question 25: If there are any weaknesses identified in the audit, who are they reported to and 
how are they addressed?  Is there a follow up process in place? 

 
3.3.52 The Supervisory Committee of the index concerned reviews the results of audits conducted by 

NYSE Euronext internal audit and risk specialists and may propose changes to the calculation 
process. 

 
3.3.53 Question 26: How often are submissions audited, internally or externally, and by what means?  

Do you consider the current audit controls are sufficient?  What additional validation procedures 
would you suggest? 

 
3.3.54 Inputs to the benchmarks administered by NYSE Euronext are audited at the initiative of internal 

audit and risk specialists.  Such audits are required on a periodic rather than a regular basis because 
the inputs to the benchmarks concerned are already subject to the oversight of the relevant 
regulated markets, which themselves are subject to strict obligations to operate fair and orderly 
markets, as explained in paragraph 2.6. 

 
3.3.55 Question 27: What are the advantages and disadvantages of a validation procedure?  Please 

provide examples. 
 
3.3.56 Please see the answer to Question 26. 
 
3.3.57 Question 28: Who should have the responsibility for auditing contributed data, the index provider 

or an independent auditor or supervisor? 
 
3.3.58 The benchmark administrator, or a specialist unit within its corporate group, should play the 

primary role in auditing inputs to the benchmark.  The nature of the audit that is required will 
depend upon the type of inputs concerned, e.g. inputs comprising polled rates taken from an OTC 
environment (Category 1) will require different auditing techniques to those needed in respect of 
prices of transactions conducted on a multilateral and transparent regulated market (Category 3).   

 
3.3.59 Question 29: What are the advantages and disadvantages of making benchmarks a regulated 

activity?  Please provide your arguments. 
 
3.3.60 There is a strong case for the activities of managing and administering benchmarks within 

Categories 1 and 2 to be brought within the regulatory perimeter.  This would ensure, for instance, 
that the relevant regulatory authority were able to make rules requiring organisations which 
manage and administer such benchmarks to have suitable governance frameworks, effective 
benchmark design and calculation methodology arrangements and an appropriate level of 
oversight and transparency in relation to their activities.  In the absence of a direct regulatory locus 
of this nature, it is unclear how a regulatory authority could ensure that such checks and balances 
were in place and were being applied rigorously.   

 
3.3.61 Clearly, an organization whose only regulated activity were the management and administration of 

benchmarks would not need to be subject to the entire panoply of a regulator’s rules for 
investment firms as many aspects of those rules would not be relevant to these activities.  As such, 
a suitably tailored regulatory framework would need to be developed for organisations which 
manage and administer benchmarks. 

 
3.3.62 The Wheatley Review has recommended that the administration of LIBOR should become a 

regulated activity and we understand that the UK Government plans to change the law next year in 
order to implement that recommendation.  Please see the answer to Question 14 in relation to 
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which authority should regulate the activities of contributing to, and administering, pan-EU and 
eurozone benchmarks within Categories 1 and 2. 

 
3.4 The Purpose and Use of Benchmarks (Chapter 3, pages 19-20) 
 
3.4.1 Question 30: Is it possible and desirable to restrict the use of benchmarks?  If so, how and what 

are the associated costs and benefits?  Please provide estimates. 
 
3.4.2 Benchmarks serve an important economic purpose for individuals and corporations in the real 

economy.  As such, regulatory authorities should not seek to impose outright restrictions on them, 
but should ensure that they are subject to appropriate regulatory requirements within the 
framework described in paragraph 2.7 above.  In addition, the tests described in the answer to 
Question 33 below should also be applied in relation to whether benchmarks are suitable and fit 
for specific purposes. 

 
3.4.3 Question 31: Should specific benchmarks be used for particular activities?  By whom?  Please 

provide examples. 
 
3.4.4 With the overarching proviso that any benchmark must be fit for the purpose for which it is being 

used, NYSE Euronext sees the use of benchmarks for particular forms of business as a market-
driven exercise and would caution against governments or regulatory authorities generally issuing 
mandates in this area; an exception may be made in relation to business in sovereign debt.   We 
believe that the role of the regulatory authorities in this context is to set appropriate standards and 
requirements for all interest rate benchmarks (including requirements that they be fit for the 
intended purpose) and to oversee any migration from the use of one benchmark to another, given 
that any such migrations would inevitably involve investor protection and market integrity issues, 
including the risk of legal challenge and operational risks as is acknowledged in The Wheatley 
Review. 

 
3.4.5 Question 32: Should benchmarks developed for wholesale purposes be used in retail contracts 

such as mortgages?  How should non-financial benchmarks used in financial contracts be 
controlled? 

 
3.4.6 Please see the answer to Question 31. 
 
3.4.7 Question 33: Who should have the responsibility for ensuring that indices used as benchmarks are 

fit for purpose, the provider, the user (firms issuing contracts referenced to benchmarks) , the 
trading venues or regulators? 

 
3.4.8 The principal responsibility in this area should rest with banks and investment firms.  They should 

ensure that the benchmarks embedded within the products that they provide to their customers 
are both suitable to the type of investor concerned and fit for the intended purpose of the product 
in question.  As a general matter, other entities which are further removed from the customer 
cannot do so as they are not aware of the customer’s needs or circumstances.   

 
3.4.9 In addition, in designing contracts for admission to trading on a trading venue, the operator of the 

venue in question should satisfy itself and its regulator that any benchmark underlying a contract 
will form a reliable and robust basis for the contract.  This is, of course, already standard practice 
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within regulated markets and – particularly in relation to listed derivatives based on equity indices - 
is the subject of existing IOSCO guidance19.    

 
3.5 Provision of Benchmarks by Private or Public Bodies (Chapter 4, pages 21-22) 
 
3.5.1 Question 34: Do you consider some or all indices to be public goods?  Please state your reasons. 
 
3.5.2 In strict economic terms, a “public good” is a good which must be supplied communally because it 

cannot be withheld from one person without withholding it from all.  A private enterprise would 
not undertake to supply such a good as it has no power to require the community as a whole to pay 
for the good and it has no ability to withhold the good from those within the community who 
refuse to pay (as a result, such goods need to be provided by the State given that it is able to fund 
their provision through taxation).  Benchmarks clearly do not meet these tests as they are supplied 
by private organisations today, who have been able to make them commercially viable by licencing 
them to a broad range of users.   

 
3.5.3 A benchmark does exhibit one characteristic of a public good, i.e. the consumption of it by one 

person does not diminish the amount available for consumption by others.  However, that is not 
sufficient for it to be regarded as a public good in purely economic terms.   

 
3.5.4 Looking beyond economics, it is clear that benchmarks are used by, and have an impact on, a broad 

cross-section of society, including individuals, local government and municipal authorities, 
corporations, pension funds and wholesale financial institutions.  In that sense, the public has a 
strong interest in benchmarks being reliable, robust and free from abuse.  That is why NYSE 
Euronext has recommended that public authorities take a leading role in this area, first and 
foremost by implementing and policing the framework described in paragraph 2.7 of this paper.  It 
does not, however, mean that public authorities should themselves administer benchmarks, as 
explained in the answer to Question 36 below. 

 
3.5.5 Question 35: Which role do you think public institutions should play in governance and provision 

of benchmarks? 
 
3.5.6 NYSE Euronext sees the development and promotion of any alternatives to existing benchmarks as 

a market-driven exercise and would caution against governments or regulatory authorities 
generally mandating the use of specific benchmarks for particular forms of business (albeit that an 
exception can be made where the relevant government is the issuer of securities to which the 
benchmark will be applied).    

 
3.5.7 We believe that the role of the regulatory authorities in this context is to set appropriate standards 

and requirements for all benchmarks – on the basis described in paragraph 2.7 above - and to 
oversee any migration from one benchmark to another, given that any such migrations would 
inevitably involve investor protection and market integrity issues.  

 
3.5.8 Question 36: What do you consider to be the advantages and disadvantages of the provision of 

indices by public bodies? 
 
3.5.9 It would not be appropriate for public bodies to administer benchmarks if, as is recommended by 

NYSE Euronext, the administration of certain benchmarks (i.e. those within Categories 1 and 2) is 
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made a regulated activity.  Instead, the role of the relevant public body is to oversee the 
administrator of a benchmark and to ensure that it is fulfilling its responsibilities in an appropriate 
manner.     

 
3.5.10 Question 37: Which indices, if any, would be best provided by public bodies? 
 
3.5.11 Please see the answer to Question 36. 
 
3.6 Impact of Potential Regulation: Transition, Continuity and International Issues (Chapter 5, pages 23-

25) 
 
3.6.1 Question 38: What conflicts of interest would arise in the provision of indices by public bodies?  

What would be the best way of avoiding these conflicts of interest? 
 
3.6.2 Please see the answer to Question 36. 
 
3.6.3 Question 39: What are the likely transition challenges, costs and timelines for relevant 

benchmarks?  Please provide examples. 
 
3.6.4 In relation to transition to an alternative benchmark (e.g. an alternative to EURIBOR), one must 

consider what the rate is designed to capture.  Is it designed to be broadly equivalent to EURIBOR 
or is it intended to be an entirely different rate (e.g. based on the rate upon which banks fund 
themselves in current market conditions, such as a repo rate)?20  There are a number of important 
factors in considering these issues.  First, when considering any interest rate on a loan between two 
counterparties, we need to be cognisant of the fact that the rate is governed by the period of the 
loan and the perceived risk of the counterparty defaulting on the repayment of the loan.  Another 
factor is what else the depositor could have done with the funds over the period of the loan, i.e. 
the opportunity cost.  Typically, the greater the perceived risk of the counterparty defaulting and 
the longer the funds are committed to that counterparty, the higher the interest rate.  
Consequently, when considering an alternative rate to any given EURIBOR rate, it is necessary for 
continuity purposes to ensure that the alternative rate encapsulates the same period and credit 
factors as the original. 

 
3.6.5 Failure to address the continuity issue could change the value of the existing stock of outstanding 

positions, which we estimate to be worth in excess of €100 trillion.  In addition, given that new 
transactions are entered into in order to manage existing exposures that market participants have 
to EURIBOR-based risk in other asset classes, those market participants would likely prefer to 
continue to hedge such risk in futures with the same  or as close to identical financial 
characteristics as existing contracts.     

 
3.6.6 Furthermore, to put the issue of alternatives into context NYSE Euronext would reiterate the 

sentiment contained in The Wheatley Review that no alternative benchmark could act as a panacea 
for the failings that have been uncovered in relation to LIBOR and EURIBOR and that no interest 
rate benchmarks are immune from attempted misconduct or potential abusive practices.  
Specifically, in the context of considering alternative mechanisms for compiling an interest rate 
benchmark (based on uncommitted submissions such as LIBOR, average transaction prices, or 
committed quote-based trading), The Wheatley Review notes that: 
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“None of these mechanisms are immune from attempts to manipulate the benchmark, 
especially while conflicts of interest exist.  Therefore, in order to mitigate these problems each 
mechanism would require credible governance and oversight procedures, and indeed, they 
may require official regulation.”21 

 
  NYSE Euronext agrees with these sentiments and believes that the key reforms which are necessary 

are the more effective management and mitigation of the conflicts of interest which currently exist.  
This can be achieved by implementing a comprehensive package of measures which is designed to 
create a more robust governance and rate-setting framework, to reduce the incentives for abuse, 
to bring the administration of, and submissions to, benchmarks within Categories 1 and 2 within 
the regulatory perimeter and, where necessary, to implement technical improvements in the 
benchmark methodology.  Each of these measures would need to be implemented in relation to 
any alternative to the existing benchmarks.   

 
3.6.7 In addition, transition to an alternative benchmark would bring with it the need to manage a 

complex set of migration issues, which would be fraught with technical, operational, logistical and 
legal problems.  These problems could be avoided by placing the main emphasis on the 
strengthening of existing benchmarks rather than replacing them.    

 
3.6.8 There is a wide range of different interest rate benchmarks which is available to the market.  We 

believe that the role of the regulatory authorities in this context is to set appropriate standards and 
requirements for all interest rate benchmarks (including requirements that they be fit for the 
intended purpose), leaving it to the market to decide which benchmarks to use in practice.  
Moreover, the relative utility of a particular benchmark is likely to change over time and in 
response to different economic circumstances, as described in the Annexe to this paper.  This 
means that there is, in practice, a limit to which a mandating approach could be applied.    

 
3.6.9 A number of these other benchmarks and the financial products based upon them do, indeed, play 

a key role in the operation of the financial markets.  The role being played by NYSE Liffe U.S.’s 
Futures on DTCC General Collateral Finance (GCF) Repo Indices is particularly noteworthy.  This 
suite of products is assisting market participants in managing the recent growth in the secured 
lending market. 

 
3.6.10 Regardless of whether any migration occurred through a “Big Bang” conversion of existing 

contracts or through a phased approach, the lead times involved are likely to be significant.  This 
reflects the myriad of different types of benchmark-related contracts which are in existence, held 
by both retail and wholesale customers, the different regulatory jurisdictions involved and the 
complex business, legal, operational, logistical and investor protection issues which would need to 
be resolved.  There would be a tension between these practical issues on the one hand and the 
market’s need for achieving certainty and clarity, without undue delay, on the other. 

 
3.6.11 Question 40: How do you consider that the adoption of new benchmarks could be ensured?  Is 

this best framed in terms of encouraging or mandating the use of particular benchmarks? 
 
3.6.12 NYSE Euronext sees the development and promotion of any alternative benchmarks as a market-

driven exercise and would caution against governments or regulatory authorities generally 
mandating the use of specific benchmarks for particular forms of business (albeit that an exception 
can be made where the relevant government is the issuer of securities to which the benchmark will 
be applied).  As The Wheatley Review makes clear, “Ultimately, the choice of benchmarks for 
financial contracts is largely market-driven.  If market participants decide that alternatives to 
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established benchmarks such as LIBOR are more appropriate, they will move towards using these 
alternatives.“22.  

 
3.6.13 We believe that the role of the regulatory authorities in this context is to set appropriate standards 

and requirements for all benchmarks – on the basis described in paragraph 2.7 above - and to 
oversee any migration from one benchmark to another, given that any such migrations would 
inevitably involve investor protection and market integrity issues. 

 
3.6.14 Question 41: How can reforms of the regulation of benchmarks be most easily implemented? 
 
3.6.15 Please see section 2 of this paper. 
 
3.6.16 Question 42: What positive or negative impacts, if any, do you see on small or medium-sized 

enterprises of the possible regulation of indices, and how could any negative impacts be 
mitigated? 

 
3.6.17 NYSE Euronext  does not foresee any specific positive or negative impacts - other than the ones 

already mentioned in this paper - albeit that any additional costs might be relatively higher for 
SMEs than for larger issuers. 

 
3.6.18 Question 43: Are there other impacts which should be considered?  If so please specify the nature 

of these impacts and provide evidence. 
 
3.6.19 These are described in section 2 of this paper. 
 
3.6.20 Question 44: In which countries are benchmarks used in your sector produced?  From which 

countries are data used for the production of benchmarks in your ector sourced?  In which 
countries are benchmarks in your sector used? 

 
3.6.21 As acknowledged by the following quotation from The Wheatley Review, interest rate benchmarks 

such as LIBOR and EURIBOR serve international markets and are used by participants in multiple 
jurisdictions as a result of valuable efficiency gains and network effects: 

 
“As noted, the existence of a common benchmark for interest rates has significant benefits, 
reducing transaction costs for participants in markets, and driving substantial network effects 
in that the more a particular benchmark is used in financial products, the more liquid these 
financial products are and the easier it is to manage exposures and hedge risks.  
 
Given the globalisation of financial markets, these benefits clearly also apply across national 
boundaries.  Indeed, the history of the development of LIBOR suggests that even when a 
reference rate does not begin as a global benchmark, these characteristics will tend to drive 
global convergence to a common benchmark.”23    

 
3.6.22 In light of these considerations, it would be appropriate for the international standards being 

developed by IOSCO to be applied to all benchmarks.  If common standards are not agreed, 
uncertainty will be created in the market and there will be a risk of regulatory arbitrage, along with 
the creation of inefficiencies caused by a reduction in the existing beneficial network effects which 
are delivered by global benchmarks.   
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3.6.23 Question 45: Are there non-EU benchmarks which could serve as substitutes?  Are there non-EU 

benchmark providers which could produce similar benchmarks? 
 
3.6.24 Please see the answer to Question 39. 
 
3.6.25 Question 46: Are there international benchmarks which could serve as substitutes for national 

benchmarks? 
 
3.6.26 Please see the answer to Question 39.        
 
 
4. Next Steps 
 
4.1 NYSE Euronext would welcome the opportunity to discuss the contents of its response to the 

Consultation Document with the Commission services, particularly if the Commission services 
require any clarification about the contents of this response.  The relevant contact details are set 
out in section 5. 

 
4.2 NYSE Euronext is content for its response to the Consultation Document to be made public.  
 
 
5. Contact Information 
 
5.1 If the Commission services would like to discuss any of the points made in this response they 

should contact the following:  
 
 
 Laurence Walton 

Director of Regulatory Policy 
European Government Affairs and Public Advocacy 
NYSE Euronext 
t: +44 (0)20 7379 2782 
m: +44 (0)7921 280055 
e: lwalton@nyx.com 
Cannon Bridge House 
1 Cousin Lane 
London EC4R 3XX 
 

  

13 November 2012 
 
  

mailto:lwalton@nyx.com
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ANNEXE 
 

Specific Comments about the EURIBOR Calculation Methodology 

 
A1.1 As noted in paragraph 2.10(c) of this paper, it is important to consider the extent to which changes 

to the EURIBOR rate setting methodology can be made without invalidating existing contractual 
arrangements or subjecting them to a significant risk of successful legal challenge (e.g. by changing 
the value of existing contracts).  Given that in excess of €100 trillion worth of existing wholesale 
market contracts24 are referenced to EURIBOR, in addition to an unquantified number of consumer 
credit agreements and household mortgages, such invalidations or litigation would cause severe 
market disruption and threats to investor protection which would impact wholesale and retail 
customers in multiple jurisdictions.  Technical changes to the methodology for setting EURIBOR will 
therefore need to be constrained to the extent that is necessary in order to avoid these risks.  The 
two key factors in this regard are as follows:  

 
(a) EURIBOR is an “unsecured inter-bank” rate: EURIBOR represents the cost of borrowing in the 

inter-bank market on an unsecured basis.  If the definition of funding were, for instance, 
widened to include bank borrowing from money market funds, commercial paper, certificates 
of deposit, corporate deposits and other funding sources, it could be argued that the financial 
value of existing EURIBOR-based contracts would be changed and there would be winners and 
losers in this process.  For example, the pricing of credit risk associated with an unsecured 
three month deposit may be significantly different from that associated with an instrument 
such as a certificate of deposit, which is tradable in the secondary market within that period.       

 
(b) EURIBOR is an “offered” rate: EURIBOR represents the cost of borrowing on the offered side of 

the market.  As a result, any initiative to move away from EURIBOR being calculated on the 
basis of an assessment of (actual or theoretical) offers to a mechanical calculation based on 
actual transactions should be treated with caution as it may be subject to challenge.  This is 
because actual transactions will not necessarily have been agreed at the offered price 
(EURIBOR), but may have been agreed at the bid price (EURIBID).  Therefore, a data set 
comprising the price of a series of money market transactions (e.g. for three month deposits) 
would facilitate the calculation of an average rate which would be more akin to a mid-point 
between EURIBOR and EURIBID rather than EURIBOR per se.  In the absence of any adjustment 
to take account of this fact, parties with existing contractual arrangements could claim that a 
key term of their contracts had been amended without their consent, such that their EURIBOR-
based contract had been changed to be a EURIBOR/EURIBID-based contract instead.    

 
A1.2 Moreover, EURIBOR is a complex of 15 rates with maturities ranging from one week to 12 months.  

At any one time a maturity within that complex will be more active or less active relative to the 
other maturities depending on a number of factors, including general economic and financial 
conditions, overall perceptions of creditworthiness and liquidity needs.  It is unlikely that all 
maturities will experience periods of high activity simultaneously and, over time, it can be expected 
that the focus of activity will move between different points on the maturity curve.  As a result, 
rates for some (i.e. currently inactive or less active) maturities will need to be calculated and judged 
by reference to their relationship with other (i.e. currently more active) maturities in order for the 
theoretical pricing of the entire complex to be constructed and maintained.  Having said that, the 
full range of the existing 15 maturities should be reviewed and some degree of rationalisation 
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should be applied, as it is unlikely that the continuance of the full range of existing maturities is 
necessary.    

 
A1.3 Provided the considerations and constraints described in the two previous paragraphs are 

acknowledged and respected, technical changes can be made to improve the methodology for 
setting EURIBOR, e.g. along the lines suggested in paragraph 2.10(c) of this paper. 


