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29 November 2012 
 
Securities Markets 
Financial Markets 
Directorate General Internal Market and Services 
European Commission 
 
 
By e-mail to: MARKT-BENCHMARKS-CONSULTATIONS@ec.europa.eu 
Interest Representative Register ID number: 5437826103-53 
 
Dear Sir 
 

Consultation on the Regulation of Indices 
 
 
The IMA represents the asset management industry operating in the UK. Our 
Members include independent fund managers, the investment arms of retail banks, 
life insurers and investment banks, and the managers of occupational pension 
schemes. They are responsible for the management of €5.1 trillion of assets, which 
are invested on behalf of clients globally. These include UCITS, institutional funds 
(e.g. pensions and life funds), private client accounts and a wide range of pooled 
investment vehicles. In particular, our Members represent 99% of funds under 
management in UK UCITS. The IMA's authoritative Asset Management Survey 2012 
recorded that IMA member firms were managing 38% of the domestic equity market 
for clients. 
 
We welcome the opportunity to comment on the discussion and proposals made in 
your paper. Our answers to specific questions are attached below. 
 
Our members are users of indices, rather than contributors to, or producers of, 
indices. While they may use indices or combinations of indices (e.g. 50% FTSE 100, 
40% MSCI Emerging Markets and 10% LIBOR) as benchmarks against which to 
measure the performance of a client’s portfolio, they do not contribute to or produce 
indices. It is, therefore, important that the definition of an index created as a result 
of this consultation, does not catch such use of indices as benchmarks, and 
inadvertently impose the duties of producers of indices on those using them as 
benchmarks in such a way. 
 
In general, we would support the correction of any current deficiencies in indices 
over a solution that mandates transition or migration to other, or new, indices. This 
correction of deficiencies may involve the wholesale re-organisation of the 



governance of indices, placing the regulator at the heart of the process. Abuse of 
indices, either by contributors or producers should fall within the scope of the Market 
Abuse Regulation. International co-ordination on this and similar pieces of work is 
vital, given the international nature of financial services; particularly by the EU, 
IOSCO and the FSB.  
 
We look forward to hearing from you if there is any clarification that you would find 
useful on the points we have raised. We would be happy to discuss the thinking 
behind any of our answers.  
 
 
Yours sincerely 

 
Adrian Hood 
Regulatory Adviser



Consultation on the Regulation of Indices 
 
 

Chapter 1: Indices and Benchmarks: What are they, who produces 
them and for which purpose? 
 
We would like to highlight the difference between indices and benchmarks. Indices 
are produced and published on a commercial basis, and these may be used by others 
as benchmarks against which to measure their own performance.  
 
The mere fact that another entity chooses to use information that you produce, 
without your knowledge, permission or involvement, to price a financial instrument, 
should not result in your information being treated as an index, with all the resulting 
responsibilities and liabilities.  
 

 
Q1: Which benchmarks does your organisation produce or contribute data 
to? 
 

 
Our members do not produce or contribute data to indices.  
 

 
Q2: Which benchmarks does your organization use? What do you use each 
of these benchmarks for? Has your organization adopted different 
benchmarks recently and if so why? 
 

 
While the IMA, itself, does not use indices or benchmarks, our members, asset and 
fund management firms, do make use of many of the indices mentioned by the 
Commission in Chapter 1 as benchmarks against which to measure the investment 
return of clients’ portfolios. 
 
The indices used most commonly would be financial instrument indices, such as the 
FTSE 100, commodity indices and interbank interest rate indices, such as LIBOR.  

 
 
Q3: Have you recently launched a new benchmark or discontinued existing 
ones?  
 

 
No. 

 
 
Q4: How many contracts are referenced to benchmarks in your sector? 
Which persons or entities use these contracts? And for which purposes? 
 

 
N/A 

 
 
Q5: To what extent are these benchmarks used to price financial 



instruments? Please provide a list of benchmarks which are used for 
pricing financial instruments and if possible estimates of the notional 
value of financial instruments referenced to them. 
 

 
Neither asset and fund managers, nor the IMA produce indices, nor do they use 
them to price financial instruments. However they do invest in many financial 
instruments the prices of which are set using the values of indices, e.g.: 
• OTC derivatives are valued based on indices that reflect market lending rates, 

such as LIBOR 
• Inflation swaps are valued using inflation indices such as RPI or CPI 
• Derivatives that have optionality embedded in them use volatility observations in 

their pricing 

 
 
Q6: How are benchmarks in your sector set? Are they based on real 
transactions, offered rates or quotes, tradable prices, panel submissions, 
samples? Please provide a description of the benchmark setting 
methodology. 
 

 
Neither asset and fund managers, nor the IMA produce indices. They may construct 
benchmarks for measuring the performance of their clients’ portfolios using various 
indices.  
 

 
Q7: What factors do you consider to be the most important in choosing a 
reliable benchmark? Could you provide examples of benchmarks which 
incorporate these factors? 
 

 
It is vital that indices are reliable. Indicators of reliability include objective, rather 
than subjective, input; complete, rather that partial or panel-derived, coverage; and 
a rigorous, regulated and transparent governance structure.  
 
Obviously, not all indices are, by their nature, able to meet all of the desired 
indicators, but the more that can be met, the more satisfactory the index is likely to 
be.  
 
 
Chapter 2: Calculation of Benchmarks: Governance and Transparency 

 
Q8: What kinds of data are used for the construction of the main indices 
used in your sector? Which benchmarks use actual data and which use a 
mixture of actual and estimated data? 
 

 
While LIBOR has, to date, been based on subjective answers, one of the key findings 
of the recent Wheatley Review is that LIBOR submissions should be explicitly and 
transparently supported by transaction data, where this is available. 
 



Other indices used by asset managers tend to be those, like the FTSE 100, which use 
traded prices as their input.  
 

 
Q9: Do you consider that indices that do not use actual data have 
particular informational or other advantages over indices based on actual 
data? 
 

 
 All indices provide valuable information. Those based on subjective views or 
assessments provide information on what the contributors think. It is important that 
these subjective indices are recognised as such and have appropriate systems and 
controls, and governance structures, in place to avoid abuse by contributors.  
 

 
Q10: What do you consider are the advantages and disadvantages of using 
a mixture of actual transaction data and other data in a tiered approach? 
 

 
A tiered approach could cause problems, and raises a number of questions: should 
more weight be granted to those submissions based on transactional data? Is 
transactional data always more ‘accurate’; or could it be misleading in some 
circumstances? Would users of the index be aware of how subjective or how 
objective the value of the index is, on any particular day? 
 
It may make more sense for subjective indices to remain based on subjective 
submissions, but for these to be ‘backed up’ by transaction data where available, as 
is proposed for LIBOR. The operator of the index, or competent authority could have 
the right to request the actual data, and compare this with a contributor’s 
submission, with any explanations of differences between the two. 
 

 
Q11: What do you consider are the costs and benefits of using actual 
transactions data for benchmarks in your sector? Please provide examples 
and estimates. 
 

 
Some markets lack the necessary liquidity for there to be sufficient actual 
transactions to populate a daily index in a reliable manner. This can result is overly 
volatile data, or stale pricing (the market may move away from the level that the last 
actual trade reflects). Bid/offer indications sourced from market counterparties are 
available more frequently and can result in a smoother, cleaner data set, but are also 
more susceptible to manipulation. 
 

 
Q12: What specific transparency and governance arrangements are 
necessary to ensure the integrity of benchmarks? 
 

 
While, as neither we nor our members produce indices, we have no detailed opinions 
on this issue, we would stress that transparency is not, in and of itself, inevitably a 
good thing.  



 
We would point out that one reason for the false submission of information to LIBOR 
is understood to have been the perception attached to the publication of information 
that could be read as indicating that a bank was having difficulty borrowing money. 
If those submissions had been subject to a suitably delayed publication to the 
market, then there would have been less incentive to provide misleading information. 
Thus delaying the market publication of data submitted by index contributors may 
have a limited mitigating impact. 
 

 
Q13: What are the advantages and disadvantages of imposing governance 
and transparency requirements through regulation or self-regulation? 
 

 
 It is important that appropriate governance standards are applied to each publicly 
available and commercially produced index.  
 

 
Q14: What are the advantages and disadvantages of making contributing 
data or estimates to produce benchmarks a regulated activity? Please 
provide your arguments. 
 

 
We consider that it would be appropriate as it will improve oversight of the 
submission process and calculation. It would also be necessary in order to impose 
sanctions in the instance of abuse of the process. 
 

 
Q15: Who in your sector submits data for inclusion in benchmarks? What 
are the current eligibility requirements for benchmarks' contributors? 
 

 
N/A 
 

 
Q16: How should panels be chosen? Should safeguards be provided for the 
selection of panel members, and if so which safeguards? 
 

 
With regard to LIBOR-type indices we would support making the submission of rates 
compulsory for all significant banks. Having a broad range of submitting members 
would be the best protection from one of them being able to (and thus tempted to 
try to) influence the index. 
 

 
Q17: How should surveys of data used in benchmarks be performed? What 
safeguards are necessary to ensure the representativeness and integrity of 
data gathered in this way? 
 

 
N/A 
 



 
Q18: What are the advantages and disadvantages of large panels? Even in 
the case of large panels could one panel member influence the 
benchmark? 
 

 
Having a broad range of submitting members would be the best protection from one 
of them being able to (and thus tempted to try to) influence the index.  
 
There are simple solutions to one member of a large panel trying to influence the 
index, such as discounting the top and bottom, or any outlying, submissions.  
 

 
Q19: What would be the main advantages and disadvantages to auditing 
of panels? Please provide examples. 
 

 
We would support the main commercial indices being subject to regulation by their 
competent authority. This would entail the supervisor being entitled to check the 
submissions from contributors, assessing their plausibility and auditing the 
calculation process.  
 

 
Q20: Where indices rely on voluntary contributions, do you consider that 
there are factors which may discourage the making of these contributions 
and if so why? 
 

 
Yes, there are many influences which could cause voluntary submissions to not be 
made in certain circumstances. It is important that this element of self-selection, or 
de-selection, is avoided. Submission should be mandatory for the relevant firms, or 
those conducting relevant transactions. 
 

 
Q21: What do you consider to be the advantages and disadvantages of 
mandatory reporting of data? Please provide examples. 
 

 
Mandatory reporting results in comprehensive and accurate indices.  
 

 
Q22: For entities contributing to benchmarks which are regulated by 
financial regulation, what would be the advantages and disadvantages of 
bringing their benchmark submissions under the scope of this framework? 
 

 
It would increase the credibility of the index, providing users of that index with 
greater confidence in its reliability.  
 

 
Q23: Do you consider that responsibility for making adjustments if 
inadequate data is available should rest with the contributor of the data, 



the index provider or the user of the index? 
 

 
Responsibility should lie with the index provider. It may be up to the contributor to 
highlight where such adjustments are necessary, should they become aware of such 
a situation. Where adjustments are significant, then the user of the index should be 
made aware of the changes.  
 

 
Q24: What is the formal process that you use to audit the submissions and 
calculations? 
 

 
N/A 
 

 
Q25: If there are any weaknesses identified in the audit, who are they 
reported to and how are they addressed? Is there a follow up process in 
place? 
 

 
N/A 
 

 
Q26: How often are submissions audited, internally or externally, and by 
what means? Do you consider the current audit controls are sufficient? 
What additional validation procedures would you suggest? 
 

 
N/A 
 

 
Q27: What are the advantages and disadvantages of a validation 
procedure? Please provide examples. 
 

 
N/A 
 

 
Q28: Who should have the responsibility for auditing contributed data, the 
index provider or an independent auditor or supervisor? 
 

 
No comment. 
 

 
Q29: What are the advantages and disadvantages of making benchmarks a 
regulated activity? Please provide your arguments. 
 

 



Regulators, by satisfying themselves that the index mechanism and governance is 
robust and that it operates in a fair, consistent and robust manner, help to maintain 
market confidence in the index. 
 
However, if benchmarks become a regulated activity then this may increase the risk 
perceived by the contributors of index data and the providers of indices. Contributors 
may therefore seek to withdraw, thus reducing market transparency, or seek to 
charge a fee for providing contributions, thus adding cost to the end investor. These 
risks could be addressed if submission to an index were made mandatory for relevant 
firms.  
 
 
Chapter 3: The Purpose and Use of Benchmarks 

 
Q30: Is it possible and desirable to restrict the use of benchmarks? If so, 
how, and what are the associated costs and benefits? Please provide 
estimates. 
 

 
No, this would not be desirable. Indices and benchmarks are the creation of the 
financial services industry, serving the perceived needs of the market. While 
regulators should ensure that they do so in a fair, consistent and robust manner, to 
maintain market confidence and ensure that there are no artificial impediments to 
alternatives being developed or used, it is not up to them to promote or mandate 
these alternatives; it is up to the market to decide which are useful and trustworthy. 
 

 
Q31: Should specific benchmarks be used for particular activities? By 
whom? Please provide examples. 
 

 
It should not be prevented. Sufficient information about the purpose, scope and 
processes of an index should be provided to allow market uses to identify for 
themselves the appropriate index to use in specific circumstances, e.g. as a 
benchmark to measure performance.  
 

 
Q32: Should benchmarks developed for wholesale purposes be used in 
retail contracts such as mortgages? How should non-financial benchmarks 
used in financial contracts be controlled? 
 

 
Yes. Sufficient information about the purpose, scope and processes of an index 
should be provided to allow market uses to identify for themselves the appropriate 
index to use in specific circumstances.  
 

 
Q33: Who should have the responsibility for ensuring that indices used as 
benchmarks are fit for purpose, the provider, the user (firms issuing 
contracts referenced to benchmarks), the trading venues or regulators? 
 

 



As long as the index is functioning as it should, then it would be up to the user to 
select the appropriate index as a benchmark for their products. This may be the 
asset or fund manager, or their client may select a benchmark for their mandate. 
 
 
Chapter 4: Provision of Benchmarks by Private or Public Bodies 

 
Q34: Do you consider some or all indices to be public goods? Please state 
your reasons. 
 

 
Indices such as RPI and CPI, published by the UK Office for National Statistics, could 
be viewed as a public good. 

 
Q35: Which role do you think public institutions should play in governance 
and provision of benchmarks? 
 

 
Public institutions, regulators, should be overseeing index providers, to ensure that 
they are managing their conflicts of interest etc. and providing reliable and 
trustworthy indices to users. 
 

 
Q36: What do you consider to be the advantages and disadvantages of the 
provision of indices by public bodies? 
 

 
No comment 
 

 
Q37: Which indices, if any, would be best provided by public bodies? 
 

 
No comment 
 

 
Q38: What conflicts of interest would arise in the provision of indices by 
public bodies? What would be the best way of avoiding these conflicts of 
interest? 
 

 
Economic indices such as inflation can have an impact on the economic policies of 
the government of the day. It is vital that the statistics authority compiling and 
publishing the data is free from political interference. 
 
 
Chapter 5: Impact of Potential Regulation 

 
Q39: What are the likely transition challenges, costs and timelines for 
relevant benchmarks? Please provide examples. 
 

 



While we have no comments to make on the specific question, we would comment 
that it should be left up to the market to decide which indices are useful to provide 
and use, e.g. as benchmarks. The use of indices should not be mandated or 
prescribed by regulations or regulators. Their involvement should be limited to 
ensuring that appropriate systems, controls and governance are in place, and 
supervise the providers to check that processes are being followed appropriately.  
 

 
Q40: How do you consider that the adoption of new benchmarks could be 
ensured? Is this best framed in terms of encouraging or mandating the use 
of particular benchmarks? 
 

 
This should be left up to users of indices, and no timelines or deadlines imposed 
from the outside.  
 

 
Q41: How can reforms of the regulation of benchmarks be most easily 
implemented? 
 

 
Carefully and with full consultation, as is currently happening with LIBOR. 
 

 
Q42: What positive or negative impacts, if any, do you see on small and 
medium-sized enterprises of the possible regulation of indices, and how 
could any negative impacts be mitigated? 
 

 
As long as no limitations on the use of indices, or deadlines for changes, are imposed 
on the market for indices, then no significant costs should arise. 
 
All users would benefit from indices being regulated to ensure proper compliance 
with their objectives, and to avoid any abuse of the index by contributors or 
providers. 
 
Regulation over the index providers should also help to provide a level playing field 
where new entrants can gain credibility more easily than at present in order to create 
meaningful competition.  
 
 

 
Q43: Are there other impacts which should be considered? If so please 
specify the nature of these impacts and provide evidence. 
 

 
We would like to register serious concerns about the commercial opportunities 
afforded to index data providers over their captive data consumers across the 
investment process. Index providers can have a quasi-monopolistic advantage over 
the users of their indices.  
 



Normally a market index, or a blend of indices, is selected for a new fund by the 
asset owner based on the recommendation of an investment consulting firm. The 
index selected as a benchmark is then enshrined within the fund prospectus and all 
firms involved in the investment process are obligated to source index data as part of 
their standard investment, investment accounting and fund performance processes 
thereafter. 
 
These firms therefore ALL become captive consumers of index data supplied by the 
third party data vendors.  
 
These index providers can then introduce high data prices over which the users have 
no choice but to pay. The high costs this enables will ultimately be paid by the end 
investors. This issue should be addressed by regulators from an investor interest 
perspective. 
 
Investors prefer to invest in funds that use tried and tested benchmarks that have 
high recognition and track record, therefore it is very difficult to introduce new lower 
cost alternatives. It has been noticed that when users have moved from using one 
index as their benchmark to using another, this can have a significant impact on 
business flow, particularly where investors are more comfortable with one index, or 
use that in their own assessment of performance.  
 
The Commission should take care, when assessing any changes to the market, to 
take this possible monopolistic behaviour of index providers into account. 
 

 
Q44: In which countries are benchmarks used in your sector produced? 
From which countries are data used for the production of benchmarks in 
your sector sourced? In which countries are benchmarks used in your 
sector used? 
 

 
Due to the international nature of our members’ businesses and the global scope of 
the asset management that they undertake, they make use of indices produced all 
around the world.  
 
The data for these indices would, as a result, be international. 
 

 
Q45: Are there non-EU benchmarks which could serve as substitutes? Are 
there non-EU benchmark providers which could produce similar 
benchmarks? 
 

 
It is important that regulations imposed on EU indices are not so disproportionate or 
unduly expensive as to drive their production offshore. 
 

 
Q46: Are there international benchmarks which could serve as substitutes 
for national benchmarks? 
 

 
No comment 



 


