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UK Response to European Commission Consultation Paper on the Regulation of 

Indices 

 

Introduction 

HM Treasury and the Financial Services Authority (FSA) (henceforth referred to as ‘the UK authorities’) 

welcome the Commission’s initiative to maintain and promote the integrity of benchmarks and are grateful 

for the opportunity to comment on the Commission Services’ consultation paper on a possible framework 

for the regulation of the production and use of indices serving as benchmarks in financial and other 

contracts. The Commission’s paper discusses a number of important issues which have arisen as a result of 

recent events surrounding the production and use of benchmark rates, not just within the European Union 

but across the globe.  

 

As the Commission is aware, following findings in June regarding the attempted manipulation of the 

London Interbank Offered Rate (LIBOR) and the European Interbank Offered Rate (EURIBOR), the UK 

Government commissioned Martin Wheatley, the Chief Executive designate of the Financial Conduct 

Authority (FCA) to conduct an independent Review of LIBOR and its corresponding criminal sanctions 

regime. The UK Government has subsequently fully endorsed and accepted all of the findings and 

recommendations of the Wheatley Review, and is implementing legislative changes accordingly. As such, 

views expressed in the Wheatley Review of LIBOR are shared by the UK authorities, and are used to inform 

this response.   

 

The UK authorities are also mindful of, and fully supportive of, the various other pieces of work which are 

taking place across the globe on the production and use of benchmarks, including those by the 

International Organisation of Securities Commissions (IOSCO), The European Securities and Markets 

Authority (ESMA), the Bank for International Settlements (BIS) and the Financial Stability Board (FSB).  

 

Given the global application of many benchmarks, and the highly integrated and dynamic nature of the 

markets of which they are a part, it is essential that the findings and recommendations of these various 

work streams are as consistent and complementary as possible, and that the various authorities work 

together to facilitate this joined up approach. In this respect the UK authorities are pleased to note that the 

FSB has agreed to play a co-ordinating and knowledge sharing role, and welcome the Commission’s 

acknowledgement that it will be desirable to ensure an internationally consistent and coordinated 

approach.  

 

http://www.fsa.gov.uk/portal/site/fsa
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On this basis it will be important for the Commission to have full regard to the work ongoing in other 

international fora, and to consider the timing and findings of that work when designing any reform 

proposals. Significant inconsistencies across major global jurisdictions could likely result in regulatory 

arbitrage and fragmentation of global financial markets to the detriment of the EU economy.  

 

More generally, it is essential that consumers and markets are fully confident that benchmarks are credible, 

trustworthy and accurate.  Thus, any new framework should cover financial benchmarks but also consider 

the importance of non-financial benchmarks (such as commodities) referenced in financial instruments. 

 

It is also essential that in order to facilitate and empower the market and consumers, promote the Single 

Market in financial services, and to facilitate the optimum allocation of assets, that widely used 

benchmarks should be available to market participants on fair and non discriminatory commercial terms. 

 

It is clear, even from the UK’s analysis in the Wheatley review, which considered only one type of 

benchmark in detail, that significant regulatory changes in this area face real logistical, legal and other 

hurdles dependent on the specific elements of any proposals and the benchmarks to which they relate.  

 

The sheer number of benchmarks (and corresponding financial contracts) that are in existence and their 

idiosyncratic and disparate nature presents a major challenge. With thousands of benchmarks being used 

across many different markets, for a plethora of different purposes, with huge notional amounts 

referenced to some, and with the constant creation of new benchmarks, it is essential that any proposals 

have a clearly defined scope, both economically and legally. We would also recommend that the 

Commission presents comprehensive and careful evidence-based analysis, detailing what the problems are 

and where they lie, together with a full assessment of the potential impact of any changes.  

 

The Commission must also be mindful of the impact of any reforms on market integrity. In many cases, 

such as LIBOR, significant changes to a benchmark which result in continuity or provision issues have the 

potential to harm market stability, not just in the Euro zone but more widely, and so carry large risks.  

 

As such, we consider that any approach to reform will need to be considered on a two tier basis. The first 

part of this approach would be a sufficiently flexible, high-level framework, which would set out guidelines 

and principles applicable across the universe of benchmarks, both financial and non-financial, but would be 

non binding and harmonious with similar international initiatives. In Europe, these would have the 

regulatory backstop provided by the EU’s Market Abuse Regime, to appropriately tackle any cases of 

misconduct. Accordingly, the UK strongly supports the recent amendments to the Market Abuse Regime 

regarding benchmarks. 

 

Separately, more detailed proposals might be applicable to a smaller set of benchmarks, which have been 

identified as systemically important, and clearly proven to lack sufficient oversight. Any proposals would 

need to be tailored carefully to the benchmark in question, as has been the case for LIBOR and Wheatley 

review. One option worth further examination could be binding principles determined by IOSCO and other 

global work and implemented at the European level, but crucially incorporating the necessary flexibility for 

National Competent Authorities to determine the specificities and appropriate corresponding supervisory 

and enforcement tools for a given benchmark producer for which they are responsible. It is essential that 

any such changes are sufficiently rooted in clear economic and legal analysis. 
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For completeness, although we are not aware that there is significant differences of view on this point, the 

UK would emphasise that any such binding principles are applied to producers of benchmarks rather than 

users.  Any proposal to restrict the usage by market participants of benchmarks (or financial instruments 

which reference benchmarks) which are not ‘compliant’ with any set of high level, universally applicable 

standards or principles, would be unworkable for a number of reasons. 

 

A pre-requisite of any such restriction would be a certification mechanism for benchmarks. This might take 

two forms: 

(i) A self certification mechanism, which is then reported to a central authority which users can 

consult. Such a mechanism might be relatively simple to administer, but would not be 

sufficiently robust as a basis for mandating or restricting usage.  

(ii) Certification by a central body, such as national competent authorities or ESMA. This would not 

be practical given the sheer number and diversity of benchmarks that would need to be 

covered. For example, compliance with such rules would require each benchmark 

administrator to have some credible sanctions and powers over its submitting entities where 

applicable. The case of LIBOR demonstrated that this cannot meaningfully work without a full 

regulatory regime allowing the authorities to monitor and sanction breaches,(leading to 

additional questions about the scope of such powers).   

These difficulties are further amplified because many benchmarks widely used in the EU are produced 

outside the Union: attempting to create a global certification regime for all benchmarks would be even 

more unrealistic. 

The consultation document also raises the question of the role of public bodies in the provision of 

benchmarks. It is important to recognise that benchmarks are fundamentally market created and market 

led. In order to preserve innovation, and ensure that benchmarks (even systemic ones) can evolve with the 

changing needs of the market over time, the UK’s view is that public bodies should not be responsible for 

the actual provision of benchmarks.  

 

The UK authorities would advocate that in the light of the recent findings regarding the attempted 

manipulation of LIBOR and EURIBOR, and given the similarities between the two rates, that the relevant 

European authorities progress reform of EURIBOR, and ensure that any changes are as harmonious as 

possible with the reforms stemming from the Wheatley Review.    

The UK authorities set out below our responses to the issues raised in each chapter of the Commission’s 

Green Paper. Many of the specific questions asked by the Commission relate directly to firms who produce 

or use benchmarks. As such, our response does not answer each specific question, but rather offers our 

analysis of the issues raised in each chapter.  
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Chapter 1 - Indices and Benchmarks: What are they, who produces them and for which 

purposes?  

The issues that the first chapter of the consultation paper outlines underscore two fundamental points, 

which we believe will be re-iterated by other respondents to the consultation paper, particularly those who 

create, own or use benchmarks in financial or other contracts.  

First, as set out above, there are a vast multitude of different benchmarks, and in turn a multiplicity of 

different composition techniques, historical and present data inputs, media stories and expert judgement 

based estimates. In some cases, a number of different indices may form part of the calculation of one 

benchmark. This means that any proposal will need to be very clear and robust in scope and definition.  

Second, these issues demonstrate that any attempt at a ‘one size fits all’ proposal for regulating 

benchmarks will be so complex (in order to cover the thousands of different forms and uses) that it would 

impose an excessive regulatory burden and ultimately prove ineffective. 

Accordingly, we would expect that following discussions in IOSCO and other fora for it to be possible to set 

out high level, non binding principles and guidance (on transparency and governance), which could be 

applicable across the universe of benchmarks. This would draw on the work of other internal fora to ensure 

consistency of approach; and if necessary, more detailed, binding principles for a narrow, targeted set of 

key benchmarks with scope for National Competent Authorities to determine the appropriate supervisory 

and enforcement tools. 

The Wheatley Review of LIBOR discusses the definition of a benchmark, suggesting that the term 

benchmark relates to a standardised price, index or rate which can be used to:  

- Determine financial flows arising from contractual agreements  

- Price or value financial contracts  

- Assess the performance of assets or portfolios.  

Benchmarks within all these categories would benefit from high level, non-binding standards to adhere to; 

but we would caution against very detailed proposals that apply to all benchmarks. Accordingly the UK 

authorities would advocate narrowing the scope of any detailed binding proposals to principles for specific 

benchmarks or sets of benchmarks within the first two categories listed above, to those that are of the 

most importance. This approach would still be likely to capture the majority of transactions by volume and 

size, tied to benchmarks. 

As an example, the Wheatley Review of LIBOR highlights that there are a number of other interbank 

benchmark rates, similar to LIBOR, such as EURIBOR and TIBOR, which are used as a reference rates in 

international financial markets, including in loans, bonds, derivatives contracts and as benchmark reference 

rates used in their specific currencies.1 These exhibit similar characteristics to LIBOR, and as such are 

vulnerable to similar conflicts of interest. Indeed investigations by various competent authorities remain 

ongoing. Given these inherent similarities, the UK authorities advocate that that the relevant European 

Authorities progress reform of EURIBOR, and ensure that any changes are as harmonious as possible with 

the reforms to LIBOR stemming from the Wheatley Review.    

                                                           

1
 The Wheatley Review of LIBOR p.54 
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The Wheatley Review of LIBOR also comments that there is ‘no single correct process for determining a 

benchmark, and that no benchmark is likely to be a perfect representation of the underlying market,’2 In 

many cases a number of different methodologies could deliver a recognised benchmark for a particular 

market, and in some cases, competing benchmarks already exist. 

The Wheatley Review of LIBOR also points out that there is much variety in the way in which benchmarks 

are used in contracts. In some markets, usage is more standardised (e.g. ISDA swaps and OTC derivatives 

contracts) while others are determined on an ad hoc basis by counterparties. This is another, often 

extremely complex issue which the Commission would need to consider in any proposals it sets out, and 

will require close consultation with market participants to thoroughly establish the legal aspects of such 

agreements.  

We are of the belief that whilst general, non-binding principles might apply to most benchmarks; the 

Commission needs to be mindful of the underlying markets which underpin each benchmark. Each of these 

markets often display very different characteristics; and this will need to be taken into account through 

detailed technical analysis when considering any binding regulatory intervention.  

Overall, it is clear that any proposals will need to be robustly designed, and mindful of the array of 

complexities which prevent anything other than a highly targeted set of binding proposals, applying to 

benchmark producers rather than users, or a very broadly applied principles based, non-binding framework 

being effective and avoiding damage to the market.  

For example, IOSCO is examining issues around reform of benchmarks used in various markets, including  

commodities and derivatives, and given the scope of its remit, will be proposing a set of global policy 

guidance and principles, rather than specific rules and regulations.  

 

                                                           

2
 The Wheatley Review of LIBOR p.54 
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Chapter 2 - Calculation of Benchmarks: Governance and Transparency  

Use of data and discretion 

The consultation paper identifies that indices are complied through a variety of methodologies, some with 

a purely data based approach, others with the use of expert judgement. The UK authorities agree with the 

Commission that if discretion (where it exists) is not exercised appropriately in making submissions, it could 

impact the integrity of the index in question.  

In the case of LIBOR, where one of many ongoing investigations has concluded, various competent 

authorities found that Barclays staff submitted knowingly misleading submissions in order to benefit the 

positions of individual traders. Furthermore, it was found that during a different period, Barclays as an 

institution had submitted knowingly misleading submissions in order to flatter its perceived 

creditworthiness at a time of extreme illiquidity and volatility. Other investigations remain ongoing into a 

number of other banks by the competent authorities, but prior to the conclusion of those investigations, it 

is not possible to know if any other issues will be identified.  The UK authorities agree that where practical, 

it should be ensured that the use of discretion is exercised appropriately and does not give rise to conflicts 

of interest, both for submitters of data, and benchmark compilers. It is important to note that in order to 

effectively tackle these issues, any approach would need to be mindful of the variety of submissions and 

compilations which take place across different benchmarks, and the dangers of an overly prescriptive 

approach, including a danger of firms withdrawing from any submission process with the consequential 

threat to financial stability.  

However, it is important to recognise that advocating the exclusive use of data in submissions, even when it 

can be easily validated may also give rise to a separate set of conflicts of interest. In the case of interbank 

funding rates for example, if the transaction volumes in the market are sufficiently low, and expert 

judgement based submissions are prohibited, it may be possible to ‘move the market’ and hence affect the 

rate with a particular transaction. As such, a mixed approach between use of transaction data and expert 

judgement may be more appropriate in certain circumstances. 

The underlying market structure, transparency, levels of liquidity, concentration of market activity, size of 

the market and volatility are all factors which will determine the appropriate mix of transaction and other 

data in the benchmarking process. As the Wheatley report has established, not all benchmarks can be 

purely transaction based. However, as stated above, the corroboration of submissions with adequate and 

verifiable data based on pre-identified procedures might be a suitable way to ensure the integrity of 

benchmark submission. 

Given such complexities, the optimum approach may be to establish high level frameworks for submission 

(whilst acknowledging that submission is voluntary in some cases) and administration, such as the one 

proposed on page 13 of the consultation paper, to ensure the appropriate use of discretion for key 

benchmarks, and to establish wider standards of governance and administration.  

However, it is critical that any framework proposed by the Commission is complementary to and fully 

consistent with the work of IOSCO, in order to maximise the effectiveness of both pieces of work. 

Accordingly we would encourage the Commission to work closely with IOSCO and the FSB as respective 

bodies develop their frameworks.   
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Regulation 

The Wheatley Review of LIBOR concluded that weak institutions helped to create an opportunity for 

misconduct, and has sought to address concerns of this nature with a combined approach towards 

reformed governance and regulation.  

As LIBOR is an important benchmark, it was recommended by the Wheatley Review that submission to, and 

administration of LIBOR become activities regulated by the FSA, including an approved person regime, to 

provide the assurance of credible independent supervision, oversight and enforcement, both civil and 

criminal.  

However the Wheatley Review also recognised that LIBOR must also, in the first instance, be administered 

in a robust fashion, with regulation acting as a backstop. Furthermore, whilst the Wheatley Review 

recommended regulation for one particular benchmark on the basis of a specific set of problems, it is 

important to consider that attempting to apply regulation to a wider set of benchmarks which may have 

less identifiable issues will prove much more difficult. 

The UK authorities strongly support the proposed reforms to the EU market abuse regime which are being 

extended to cover attempted manipulation of benchmarks and also specifically the issue of cross-market 

manipulation between physical and related financial commodity markets.  

Beyond Market Abuse, when considering the appropriate level of regulation, we are of the view that a 

balance must be struck between creating an adequate framework which gives administrators the right 

incentives and controls; with the deterrence effect of formal regulation. We are conscious that it would not 

be feasible for competent authorities to oversee the vast universe of benchmarks.  

We would strongly advocate that reforms to formal regulation are focused on the most important 

benchmarks, appropriately tailored, and fully supported by a thorough legal and economic analysis of the 

likely effects.  These could take the form of binding principles, with latitude given to national competent 

authorities to determine the appropriate supervision and enforcement tools based on their expert 

understanding of each specific benchmark for which they are responsible.  

Administration 

Beyond regulation, the Wheatley Review of LIBOR recommended that administration of the benchmark be 

transferred to a new administrator, to be decided through and open and transparent tender process. 

Accordingly, an independent tendering committee has been established, chaired by Baroness Hogg, in 

order to determine the new LIBOR administrator. More pertinently, the Wheatley Review made a set of 

specific proposals for a reformed model of governance and administration, the adherence to which should 

be considered as part of the tendering process.  

It is expected that the new administrator of LIBOR should demonstrate: 

- Greater independence, with a clear distinction between the interests of institutions and submitting 

banks 

- Specific oversight processes to be set up at administration, governance and bank level; 

- Transparent systems, processes and structures, with clear accountabilities at every level; and 

- A firm commitment to providing access to the benchmark on fair and non discriminatory terms 
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Accordingly, the UK authorities advocate that benchmark administration is a market-led process, but that it 

is clear to administrators the standards to which they are to adhere. In some cases, such as LIBOR, where 

benchmarks are of systemic importance, a carefully determined, tailored regulatory backstop may be 

appropriate. 

Submission 

Separately, the Consultation paper identifies that a tiered approach may be used to establish a framework 

for the appropriate use of discretion when making a submission to a benchmark calculation. The Wheatley 

Review of LIBOR sets out some interim submissions guidelines (awaiting those of the new administrator) 

which adopt a tiered approach to making a LIBOR submission, based on hierarchy of transaction types,  

beginning with the use of a given bank’s own transactions, in various markets, then observation of third 

party transactions, followed by quotes, then expert judgement.3  

For mandatory reporting of data, requiring all trade data to be available to authorities or benchmark 

administrators must be carefully balanced with the costs it will create. In particular, creating trade 

repositories or trade reporting will require large monitoring resources from competent authorities, as well 

as large set up costs. It must also be noted that verification of submissions will still be required to ensure all 

data is submitted, and that it correctly reflect arms lengths transactions. It is not obvious that similar 

benchmark integrity could not be achieved through a strong governance and control framework. 

As the consultation paper identifies, this is particularly pertinent in the case of oil markets. The UK supports 

IOSCO’s recent approach in this respect, namely ensuring that priority is given to data on completed 

transactions in making assessments, and where other information and judgement is applied the process for 

doing so is clearly and transparently explained. In many cases, the use of transaction data alone could be 

misleading. For example in the illiquid market for crude oil, a physical transaction at the start of the day 

may not be the fair price at the end of the day when the assessment is made. It may be more suitable to 

look at the final bid/offer spread. Further important aspects of the approach include greater onus on 

compliers of prices that transaction data considered in assessments are bona fide, and to minimise 

selective reporting.  

Similarly, the UK authorities agree that the use of discretion by a benchmark administrator (where it exists) 

is also important, and could affect the integrity of a benchmark. This includes the selection of those who 

contribute data to the benchmark, for example, those panel banks who submit data as part of LIBOR 

compilation, or the selective inclusion or exclusion of particular submitted data points.  

However, whilst this approach may work for an important benchmark, in particular circumstances, it may 

not be applicable to others. The decision of the Wheatley Review was to ultimately allow the new 

administrator to set submissions guidelines once it had been selected through the tender process.   

All participants (submitters and the administrators) should be incentivised to have effective verification and 

control mechanisms in place, to ensure the integrity of the submitted data. 

Methodological Transparency 

However, given the inherent complexities outlined above, a fundamentally important and more easily 

achievable area of focus should be empowering the users of benchmarks to make more efficient choices 

                                                           

3
 The Wheatley Review of LIBOR p.28 
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and apply pressure to administrators, through increasing transparency, particularly around the 

methodology used to compile benchmarks, including how judgements and other intangible inputs are used 

and formed. Accordingly, we are pleased to note that this is one of the Commission’s points in their 

suggested framework on page 13. 

By informing users of benchmarks about the way in which those benchmarks are constructed, they are able 

to make more knowledgeable judgements about whether a particular benchmark is fit for their purpose - 

the best reflection of the economic reality they are attempting to capture, and in turn facilitate an optimum 

allocation of assets. Increased transparency should also help to prevent manipulation of some benchmarks, 

by making it easier to expose and question false or misleading judgements or submissions.           

Increased methodological transparency, combined with fair and non-discriminatory access to benchmarks 

leading to competition, will allow viable and transparent alternatives to be developed, in turn reducing the 

conflicts of interest that the consultation paper identifies. 

Imposing specific requirements on firms 

The consultation paper discusses the idea of imposing some specific requirements, such as fixed panel 

membership, restriction of scope or frequency of an index, compulsion to submit, or the requirement to 

trade at quoted prices. The UK authorities consider that whilst such requirements may be considered in the 

case of a benchmark, even in those isolated instances, they would need to be considered thoroughly and 

supported by a sufficient evidence base. Attempting to apply these sorts of requirements in any unilateral 

fashion would prove extremely difficult and potentially damaging. We also consider that compulsion to 

submit might be achieved through the introduction of a central bank reserve power.  

For example, imposing a compulsion to submit in oil markets would likely need global agreement to be 

effective. Compelling all oil traders in the EU to submit trades could cause significant difficulties, including 

driving trading away from the EU, questions about who would have to report and how it would be 

enforced, as well as how the fact that all EU trading but only selective global trading would impact on the 

prices given and the reliability of the benchmark.  

As the consultation paper identifies, in the case of LIBOR, the Wheatley Review recommended a reduction 

in the number of currencies and tenors for LIBOR, as a significant majority were very rarely used. However 

ultimately it concluded that this was an issue for the market to decide on, through a consultation process, 

and subsequently reform in an appropriate timeframe.  

The UK authorities would advocate this approach for other technical changes to benchmarks, including 

calculation methodology. If transparency about the construct and calculation of benchmarks is imposed 

and fair and non discriminatory access is granted in order to facilitate user choice, then more informed 

users will be able make choices about which benchmark is methodologically the most appropriate. 

Accordingly, the British Bankers Association has launched a consultation on these issues.   

Calculation of indices 

The consultation paper also raises issues around the calculation of indices, specifically the internal 

organisation and governance of those parties who contribute submissions to a benchmark.  

The UK authorities agree that the internal governance of submitters and the governance of any oversight 

body are integral to the proper functioning of a benchmark. In the case of LIBOR, it was found that there 

had been a breakdown of Chinese walls and internal governance at Barclays, in combination with passivity 
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by the scrutiny committees of the BBA, who were responsible for oversight of the rate, but which met only 

a handful of times over the period during which abuse was taking place. However, given the idiosyncratic 

nature of benchmarks, there is a risk that any proposals are not tailored enough to be effective.  

Accordingly, the UK authorities support the notion that where appropriate, a framework of guidelines and 

principles should set out expectations around internal systems and controls requirements to aid 

transparency and accuracy, both for submitters of data, and benchmark calculators.  

We also support, where appropriate, the notion of requirements for external audits on record keeping, as 

part of a broader push for greater transparency. 
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Chapter 3 – The purpose and use of benchmarks 

The UK authorities fully endorse the principle that users of benchmarks should ensure that they are using 

the benchmark which is the best and most accurate reflection of their needs. If a suboptimal benchmark is 

used, then it will result in suboptimal asset allocation. The UK authorities also agree that there is unlikely to 

be a perfect alignment between the calculation of an index or benchmark and the reflection of the 

economic reality it attempts to measure and that in many cases network effects prevail.  

The UK Authorities believe that all benchmarks which might be used in financial products should exhibit 

standards on conflict of interest management, governance and transparency. We believe that benchmarks 

referencing physical markets (such as commodities or energy) may present similar issues to financial 

benchmarks, given their relevance for derivatives and other financial products; such benchmarks would 

also benefit from similar principles. 

LIBOR is a case in point; the Wheatley Review lists some instances where LIBOR may not be the most 

appropriate benchmark for a particular type of instrument, but has prevailed for historical network 

reasons.  

However, given the complexity and potential deterrent effect from overly prescriptive, binding rules 

regarding the purpose and use of benchmarks, as highlighted already in this response, the UK authorities 

consider that these issues highlight the case for facilitating the education and empowerment of benchmark 

users, through transparency, competition and choice.  

The Consultation Paper discusses various options designed to ensure that benchmarks are fit for purpose. 

As we have previously highlighted in this response, the UK authorities are concerned of the need to be 

mindful of the vast array of benchmarks that might fall under any such proposals, which exhibit a large 

variety of different methodologies and inputs. As such, any proposals would need to be sufficiently 

targeted to be effective.  

Best measure vs fit for purpose 

It is also important to draw a distinction between providers demonstrating that their benchmark is the best 

measure of a given economic reality, and ensuring that it is fit for purpose, the latter of which is at the 

discretion of the user. 

The particular aspects of increasing methodological transparency have already been discussed in relation to 

the preceding chapter of the consultation paper. Such transparency, however it is achieved, will help 

benchmark providers demonstrate to the market that their benchmark is the best at what it does, i.e. the 

best attempted measure of a given economic reality. However ensuring that a benchmark is the best 

attempted measure of an economic reality is likely to be more difficult for a public body, as in many cases 

the answer is subjective, and evolving. 

Similarly, given the contestability in many cases about whether a given benchmark is the best reflection of 

an economic reality, it may be even more difficult to discern whether a benchmark user has opted for the 

benchmark which is ‘fit for purpose’, that is to say it accurately reflects the economic reality which they 

suppose it to. On this basis it may prove equally as tricky for a public body to ensure that any given user is 

using the ‘right’ benchmark.  

Furthermore, it may even be the case that the producer of a benchmark and the end user disagree about 

what is the best way to measure a particular economic reality, especially in cases which include intangible 
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inputs. A user may feel that a benchmark is sub optimal because it chooses to omit a certain element of 

data, but uses that benchmark for contracts anyway, because despite its flaws, it feels it is the best 

attempted measure of a given reality available to it.  

As such, placing any binding obligation on a user, such as an investment firm to always use the most 

appropriate benchmark would in many cases fail to address these issues. Anything more prescriptive may 

simply deter firms from continuing in a given market, or may encourage them to move business outside 

Europe. It may also be the case that they move from a more transparent benchmark with better 

governance to one that is perceived to be more a more accurate measure for their needs, but lacks 

transparency. Therefore we consider that the optimum approach in the case of any binding principles or 

other obligations would be to impose them on producers of benchmarks rather than users, to ensure they 

are effective.  

The consultation paper also suggests the potential role of trading venues in assessing if benchmarks are fit 

for purpose. The UK authorities would discourage such a requirement for the same reasons cited above. 

Furthermore, it may be the case that while price reporting agencies or other trading venues will take all 

reasonably steps to ensure that their indices are accurate; they may not be able to verify their source data 

completely. Nor will they always foresee how their customers will use a given benchmark.  

On this basis, the UK authorities believe that the issues around the purpose and use of benchmarks can be 

best tackled through a combination of changes. Governance and administration frameworks which put an 

emphasis on transparency, in particular regarding methodologies, will demonstrate which benchmarks are 

fair and accurate measures of a given economic reality. By exposing how benchmark providers compile 

their benchmarks, any weaknesses in their methodology will be apparent to users and the rest of the 

market. This will in turn exert upward pressure for more transparency from benchmark providers to other 

index providers. 

Separate but complimentary reforms might be made to ensure that users select benchmarks that are fit for 

purpose. However the UK acknowledges the idiosyncrasies of benchmarks, and the complexities of a 

prescriptive approach, and the fact that the most appropriate benchmark for a given user may change over 

time. Furthermore, there is little point in placing stringent requirements on users if they are not presented 

with a choice about which benchmark to use.   

Fair and non-discriminatory access 

The UK authorities note that many benchmarks are subject to exclusive licensing practices that prevent 

benchmarks being accessed by anyone other than the sole licence holder. In many instances this restriction 

of access prevents competition between trading venues and CCPs for the trading and clearing services of 

financial instruments related benchmarks.  This in turn prevents users from being able to choose where to 

trade and clear business related to that benchmark as they are forced to use licensed trading venues and 

CCPs to trade and clear those products. This also prevents the effectiveness of user pressure on the 

incumbent benchmark provider,  particularly in the light of any new obligations placed on users by the 

Commission, such as those discussed above.    

Lack of competitive pressures means that incumbent benchmark providers, trading venues, and CCPs have 

no incentives to reduce charges or to improve or develop their products and services, to the detriment and 

cost of market users.  The Commission’s Decision on the Deutsche Borse and NYSE Euronext merger clearly 

sets out the anti-competitive effect of current licensing arrangements for benchmarks.  
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Ensuring fair and non discriminatory access to benchmarks for trading venues and CCPs would help support 

the establishment of a competitive single market in post trade services, by facilitating competition between 

existing and new trading venues and CCPs for the trading and clearing of financial instruments related to 

those benchmarks.  This would allow users to be able to choose to trade and clear financial instruments 

related to benchmarks at the trading venues and CCPs which best met their business needs, in terms of 

consolidating their liquidity, charges, and the quality of services.  

Fair and non discriminatory access to benchmarks through licensing will enable other trading venues and 

CCPs to monitor and check the composition, construction of benchmarks.  This would be a natural 

consequence of them using licences to provide trading and clearing services related to that benchmark.   

This will increase transparency to the market in terms of benchmark provider’s methodology, management, 

and operation of benchmarks. 

Fair and non discriminatory access to benchmarks will help to address financial stability concerns around 

the licensing of benchmarks to sole providers.  Restrictive licensing arrangements, by tying the trading and 

clearing of benchmarks to single trading venues and CCPs creates systemic single points of failure, as it 

means that other trading venues and CCPs cannot act or are not ready to act as alternative substitute 

providers in the event of the failure of the licensed entity.  Furthermore, restrictive licensing arrangements 

will be an obstacle to recovery and resolution regimes which as a key component require contracts to be 

transferred from a failing CCP to an alternative CCP.   Existing restrictive licensing arrangements for 

benchmarks would prevent this, if other CCPs do not have licenses to trade and clear those benchmark 

related products. The UK authorities therefore strongly support the reforms for non-restrictive licensing of 

benchmarks, in the Markets in Financial Instruments Directive (MiFID) based on reasonable commercial 

terms on a non-discriminatory, open access basis, and see this reform as an integral part of a successful 

benchmarks regime in the EU.  
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Chapter 4 – Provision of Benchmarks by Private or Public Bodies 

Benchmarks as club goods 

The UK authorities consider that some benchmarks exhibit the characteristics of club goods. Specifically 

they are non-rivalrous, but are excludable. That is to say, their use by one person does not restrict the 

amount available for others to use, but they are excludable as it is possible to charge fees, and prohibit 

their use to those who are not fee payers. The UK authorities agree that in some cases conflicts of interest 

and commercial incentives may mean that trade bodies and commercial entities are less motivated to 

question submissions, including through the processes of audit trails and ensuring submission integrity. As 

stated above, we believe that these issues can be tackled through reforms to governance and 

administration.  

Provision by public bodies 

The consultation paper raises the question of whether public bodies are better placed to address these 

conflicts of interest, and other issues addressed in the paper. This includes the point that public bodies may 

have the best access to relevant underlying data and are best placed to implement mandatory reporting if 

necessary.  

However the consultation paper does not provide an argument as to why public bodies may be better 

placed to address conflicts of interest and the other issues addressed in the paper. Even if benchmarks 

could be considered public goods, this would not by itself logically present a case for public provision. 

Equally, the fact that some benchmarks demonstrate the characteristics of club goods, rather than public 

goods, does not logically lead to a need for public provision. Golf clubs and cinemas are club goods, but are 

not publically provided.  

In order to make the case for public provision of a benchmark, the Commission would need to clearly 

demonstrate the parameters by which it considered a given benchmark to be important enough to merit 

public provision, and the specific reasons for favouring public provision, supported by a strong evidence 

base. 

It is also unclear why separate conflicts of interest would not apply to a public body, particularly if provision 

of the benchmark in question was linked to financial stability, or an economic measure affecting a macro 

fundamental such as inflation or government bond yields.  

It may be the case that public bodies have better access to the underlying data that comprises a 

benchmark, though we anticipate this would be rare. However were this to be used as justification for 

public provision of a benchmark, it would need to be comprehensively supported by an analytically sound 

and evidence based justification.  

Mandating benchmark usage 

Furthermore it is important to note that mandating submission to a given benchmark is a separate issue to 

public provision of a benchmark. The Wheatley Review of LIBOR is implementing regulatory reform which 

will enable the FSA to require banks, including non-contributing banks, to participate in specified 

benchmarks such as LIBOR. But it separately concluded that there was insufficient justification for a public 

authority to administer the benchmark. It concluded that a private organisation would ensure that LIBOR 

evolved to meet the needs of users.  
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Market driven and market-led 

Accordingly, the UK authorities believe that benchmarks are creations of the market, and in order that they 

continue to meet the needs of the market, should be market-led, rather than publically provided. If public 

provision of any particular benchmark were proposed, not only would there need to be an unquestionably 

strong set of justifications, supported by a comprehensive evidence base, there are a multitude of highly 

complex issues which would need to be considered and overcome, which we believe would likely render 

public provision impractical. For example: 

(i) How would a public body take control of a benchmark? Would it be through acquisition or 

nationalisation? In the case of the former, the cost (at market value) could prove immense, 

particularly for a systemically important benchmark. In the case of the latter, how would 

intellectual property rights be overcome, and what would the implications on existing contracts 

and market stability be? It is likely that if large amounts of outstanding value are referenced to a 

benchmark with specific intellectual property, a government organisation would significantly risk 

disrupting those contracts.  

(ii) If public provision was achieved through purchase, and usage declined or stopped, collapsing the 

value of the benchmark, how would a public body justify the corresponding financial loss?  

(iii) If the Commission establishes clear parameters concerning the grounds on which a benchmark 

becomes ‘important’ enough to justify public provision, at great cost and legal complexity, what 

happens if usage declines or stops, so that the benchmark falls below those thresholds?  

(iv) Similarly, there is a danger that such practice would incentivise firms to keep their benchmark 

parameters just below the thresholds at which a public body would take over, potentially through 

abuse.  

(v) Which bodies would have sufficient expertise or resources to provide the benchmark? Particularly 

in the case of intangible, judgement based inputs?  

(vi) There is also a wider concern about signalling to the marketplace. If the result of the widespread 

use and thereby commercial success of a benchmark is that it ends up as publically provided, this 

dampens incentives to innovate and create new benchmarks, particularly in European markets, 

with broader implications for the competitiveness of European financial markets as a whole.   

As stated above, the better way to combat conflicts of interest in these circumstances is through a 

combination of competition and transparency, with a tailored regulatory backstop where appropriate. This 

will pressure benchmark providers to innovate, and evolve the product they are offering, and provide users 

with a choice and a voice in the market place, reducing competition and rewarding good behaviour.  



UNCLASSIFIED 

UNCLASSIFIED 

Chapter 5 – Impact of potential regulation: Transition, Continuity and International Issues 

The consultation paper correctly identifies that there are a large number of very complex issues around 

transition and continuity concerning any benchmarks that are affected by potential reforms.  

While market participants will be in a more informed position to respond to these specific questions, the 

Wheatley Review consultation process highlighted that these difficulties are prevalent and extremely 

challenging in some cases.  

The Wheatley Review concluded that LIBOR should be repaired and reformed, rather than replaced, and 

this was in part a result of the difficulties presented by the potential for contract frustration, particularly as 

there is a very large back-book of bilaterally negotiated contracts referenced to LIBOR, in some cases not 

expiring for decades.  

As such, it may be the case that transition issues are deemed to be insurmountable, particularly for those 

benchmarks which reference large amounts of outstanding contracts. On this basis it is essential that the 

Commission consider transition issues thoroughly on a case by case basis, in close consultation with the 

market, clearly identifying the potential for contract frustration, switching costs, and potential network 

inertia.   

Jurisdictional Issues 

This response has already highlighted some of the issues presented by the global characteristics of 

benchmarks; however we agree with the Commission that inappropriate reforms could simply drive 

benchmark construction and/or use out of Europe and into other jurisdictions.  

In particular we are concerned that a discrepancy in rules and regulations between Europe and other key 

market places such as the United States, could lead to market participants being subject to different rules 

for the same activity, potentially at different stages of the same benchmark. As discussed above, we feel 

that the complexities presented in this respect by imposing any binding obligations on users mean that the 

most effective approach would be to produce (potentially binding) obligations regarding the production of 

benchmarks, and encourage the Commission to work closely with other international bodies such as IOSCO 

and BIS, to ensure that reforms are consistent and harmonious, and mitigate the issues listed above.   
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Conclusion 

Finally, the Wheatley Review of LIBOR provides a helpful synopsis of those issues which the UK authorities 

feel are of most importance, when it considers the ‘features of a credible benchmark’.4 Specifically it 

considers that a set of general principles should be developed to enhance the integrity and credibility of 

benchmarks. The overall objective of such principles should be that benchmarks are: 

Representative – the inputs to the benchmark should be a fair reflection of the market that underlies it; 

Transparent – the methodology used to turn the inputs into a benchmark should be transparent and 

consistent, as this will aid the detection of inaccuracies or attempted manipulation. There may be cases 

where transparency needs to be balanced against other concerns, such as intellectual property, 

confidentiality or the potential facilitation of manipulation. Benchmarks should have clear rules that are 

publically available and which govern administration.  

Fair and non discriminatory access – benchmarks which are systemically relevant should be available to all 

market participants on a fair and non discriminatory basis with reasonable commercial terms; and 

Subject to credible oversight – the degree of, and balance between, governance and oversight and formal 

regulation will depend on the type of benchmark and how it is derived. For example, the process 

surrounding a benchmark that is based primarily on data from transactions in the underlying market could 

look very different to one that is based on a survey of market participants. However, notwithstanding the 

precise design of a benchmark, a credible governance and regulation structure should have sufficient 

independence and powers to ensure that attempted manipulation of the benchmark does not occur.  

The Wheatley Review also remarks that as many key benchmarks are international in nature, there is merit 

in further work at an international level to develop principles for benchmarks, and how these are best 

taken forward. Such international work could consider the definition of systemic importance in the context 

of benchmarks, including the threshold beyond which benchmarks are viewed as such. Accordingly, the UK 

authorities are pleased that this task is being taken up by IOSCO and other authorities.   

The UK authorities look forward to maintaining our open and constructive working relationship with the 

Commission on these issues. If you have any queries please do not hesitate to contact us. 

                                                           

4
 The Wheatley Review of LIBOR p.55 


