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UBS Response to the European Commission “Consultation document on 

the Regulation of Indices – A Possible Framework for the Regulation of 

the Production and Use of Indices serving as Benchmarks in Financial and 

other Contracts” 

 

 

 

INTRODUCTION 

 

UBS would like to thank the European Commission (EC) for the opportunity to 

comment on the “Consultation document on the Regulation of Indices – A Possible 

Framework for the Regulation of the Production and Use of Indices serving as 

Benchmarks in Financial and other Contracts”. Please find below our response to the 

overall content, as well as to specific questions set out in the Paper. Please note that we 

have not attempted to answer all of the questions but have focused on those where we 

have specific views.  

 

We note that the title of Chapter 1 of the consultation refers to both indices and 

benchmarks whilst the specific questions in this chapter relate to benchmarks. It is 

therefore ambiguous what the intended scope of these questions is. More generally, we 

believe it is essential to make a clear distinction between benchmarks and indices, and 

also between sub-categories of the two, as the different categories have distinct 

characteristics and serve distinct purposes. As a result, a uniform approach to regulation 

across each of the categories is unlikely to be appropriate. A lack of precision in the 

definitions used may create market uncertainty and result in disproportionate or even 

counterproductive requirements being imposed in certain areas. 

 

A distinction between benchmarks and indices is acknowledged in section 1.5 of the 

consultation where reference is made to the EC’s proposed amendments to the EU 

market abuse regime where it is proposed to define benchmarks as (a) indices or 

published figures calculated through the application of a formula to underlying data 

that are (b) used as a benchmark or reference price for financial instruments. However, 

we consider this to be a relatively broad distinction and one which does not fully reflect 

important differences between different categories. We set out below our view on the 

distinction between “Benchmarks” and “Indices”.  
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For the avoidance of doubt in the responses that follow, the term “Index“ or “Indices“ 

shall mean a construct that measures the performance of an asset class/sector or the 

performance of a hypothetical portfolio of assets (examples of which might include the 

S&P 500 Index, FTSE 100 Index, CAC40 Index and DJ-UBS Commodity Indices). The term 

“Benchmark“ shall mean a construct that determines an average price or reference 

point for financial contracts, via a process of price discovery, and in itself does not 

measure the performance of assets (with particular reference to LIBOR and EURIBOR).  

 

Indices can be sub-divided further into those that are the basis of financial contracts, for 

example structured products, and those that are not referenced in financial contracts, 

for example, used to evaluate the performance of an asset manager’s fund. 

 

By way of example to highlight the distinction between a benchmark and an index, 

consider an index that represents the performance of the cash asset class. This index 

would increase on a daily basis by the interest earned on the hypothetical cash 

investment. Hence the LIBOR benchmark rate in this scenario is merely a price input into 

the index calculation, but is not an index itself. To reiterate, the benchmark is a price, 

not an index. 

 

The responses that follow are based on the distinctions between benchmarks and 

indices set out above and should always be read as such. 

 

We note that this consultative document follows proposed amendments to the EU 

market abuse regime with regard to manipulation of benchmarks and also the 

Wheatley Review of LIBOR in the UK. We are supportive of these measures to improve 

the integrity of benchmarks and also agree with the EC’s comment in this consultation 

that work should be undertaken at a Union level with the aim of achieving an 

internationally consistent regime. However, in addition to our previous comments 

regarding the need for regulation to reflect the differences between the range of 

indices and benchmarks that are produced and the need to be tailored accordingly, we 

also caution against too ambitious an approach in terms of the scope of immediate 

changes proposed. In our view, initial reforms should be focused on the regulation of 

benchmarks such as LIBOR, and potential amendments to the regulation of indices may 

be more appropriately addressed once any changes to benchmarks regulation have 

bedded down. This is important to ensure any transition away from existing 

benchmarks and indices can be managed in a smooth and orderly manner with 

potential market disruption mitigated as far as possible.  
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We also emphasise the need to consider existing regulation that is relevant to certain 

types of indices. For example, with regard to indices that are the basis of financial 

contracts such structured products, the index is part of the pay-off calculation that is 

incorporated into the agreement between the parties by way of reference. Investors in 

such products benefit from existing investor protection regulation such as MiFID, 

Transparency Directive, Prospectus Directive and also the Market Abuse Directive (which 

imposes restrictions on the producers of indices in respect of trading of the indices or 

related instruments) which, in our view, significantly limits the need for additional forms 

of regulation.  

 

Chapter 1 - Indices and Benchmarks: What they are, who produces them and for 

which purposes 

 

The EC states that an index is a statistical measure, typically of a price or quantity, 

calculated from a representative set of underlying data. This index may then be used as 

a reference price or benchmark for a financial or other contract. A wide variety of 

indices are currently produced by a number of different types of producers. These 

indices differ not only in the underlying data used, but also in the methods used to 

collect the data, the calculation of the index and their ultimate use. 

 

Summary comment  

 

UBS is a global bank, with activities spanning investment banking, asset management, 

wealth management and commercial banking business across many different 

geographies and industry sectors. Given the scope and nature of UBS’s activities, UBS 

utilizes and contributes to many different benchmarks and indices, which are used for a 

variety of different purposes in and many different contexts. Although not practical to 

address each of these in the context of this response (given the breadth of our 

operations) we would be pleased to engage further on this topic with the European 

Commission should this be required. 

 

(6) How are benchmarks in your sector set? Are they based on real transactions, 

offered rates or quotes, tradable prices, panel submissions, samples? Please 

provide a description of the benchmark setting methodology. 
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Given the range of benchmarks used, it is not possible to describe a single benchmark 

setting methodology.  

 

With regard to indices, the indices we produce are not "set", but are calculated based 

on defined methodologies using input prices. The price sources differ depending on the 

asset class in question. For example, for equity indices, the input prices are exchange-

published closing prices. 

 

(7) What factors do you consider to be the most important in choosing a reliable 

benchmark? Could you provide examples of benchmarks which incorporate 

these factors? 

 

We were not clear whether the question was referring to (i) factors that are important 

from the perspective of the benchmark producer or (ii) factors that are important from 

the perspective of the benchmark user with regard to the reliability of a benchmark.   

 

In relation to (i), the use of actual transaction data is a key factor in ensuring the 

reliability and accuracy of a benchmark. Sound governance of the submission and 

benchmark calculation process are also important factors. Transparency with regards to 

the sourcing of data and construction of the benchmark is also important.  

 

In relation to (ii), the relevant factors also depend on the use of the benchmark once 

selected.  

 

In the case of an index that is being selected as a reference asset for a structured 

product, then the transparency and the ability to replicate the index is important. 

 

 

Chapter 2 - Calculation of Benchmarks: Governance and Transparency 

 

The EC notes that producing an index from underlying data may not simply be a 

mechanical mathematical exercise but may require the exercise of judgement and 

discretion at various stages. 

 

Stage 1 of the calculation of an index starts with the collection of underlying data. This 

may be objective or verifiable data such as real prices - for example the closing price of 

shares used to calculate the Dow Jones Index. In those cases where the underlying data 
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is not objective, a degree of discretion rests with the contributor of the data. If this 

discretion is not exercised appropriately, this will impact the integrity of the index. Stage 

2 is the calculation of the index from the underlying data. Again discretion often needs 

to be exercised. How this discretion is exercised will also affect the integrity of the 

benchmarks. Conflicts of interest will arise where someone exercising this discretion also 

has an interest in the value of the benchmark.  

 

If the exercise of discretion is unavoidable, a suitable framework is necessary to ensure 

the appropriate exercise of any discretion, in particular to mitigate against any conflicts 

of interest and make certain that users of the benchmark understand how any 

discretion is being exercised. The level of transparency should increase in line with the 

amount of judgment exercised. 

 

(8) What kinds of data are used for the construction of the main indices used in 

your sector? Which benchmarks use actual data and which use a mixture of 

actual and estimated data? 

 

As mentioned above, UBS is a global investment bank with operations across many 

geographies and sectors. UBS uses a wide variety of different benchmarks and indices 

each of which adopt different approaches to the relevant data inputs. UBS would be 

pleased to engage with the European Commission in the context of any specific 

benchmark and indices with which UBS is involved (as a contributor or a user) as 

required.  

 

(9) Do you consider that indices that do not use actual data have particular 

informational or other advantages over indices based on actual data? 

 

With regard to indices, we note that there may be circumstances in which this is not 

possible and indices that do not use actual data can have informational advantages. For 

example, in some bond markets where trading occurs infrequently, indicative prices 

provide a better representation of the relevant market.  

 

In our view, benchmarks that do not use actual data have the clear disadvantage that 

they may lack objectivity and require a significant degree of judgement to be exercised 

which undermines their consistency and reliability. The consistency and reliability of 

perception based approaches may also be undermined as the inputs are less easily 

verified. We therefore believe that actual transaction data should be used where 
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possible. We also note that even when transaction data is used, a degree of judgement 

may still have been involved in the methodology. 

 

(10) What do you consider are the advantages and disadvantages of using a 

mixture of actual transaction data and other data in a tiered approach? 

 

With regard to indices, if the tiered approach helps to ensure that the index meets its 

stated objectives, then it should be beneficial. Clearly such an approach would need to 

be described transparently so the index user or investor can decide whether the index is 

appropriate for their needs. 

 

With specific regard to the benchmark LIBOR, we advanced a proposal as part of the 

Wheatley Review consultation in the UK to the effect that, rather than focusing on a 

potential hybrid methodology which still relies on an element of perception in the rates 

submitted by panel banks, it would be desirable to consider the viability of setting up a 

mechanism whereby, for example, interbank interest rate benchmarks could be 

calculated from tradable quotes only. The Wheatley Review, however, decided to 

maintain the existing LIBOR construct.  Our proposal to the Wheatley Review was as 

follows:  

“UBS believes the incentives should be in place for all stakeholders to find a workable 

framework based off actionable quotes where reference banks (and possibly a broader 

set of market participants) would borrow and lend cash in the CD market for the most 

important reference tenors in the benchmark poll. 

We set out a strawman of a potential mechanism whereby a robust and transparent 

unsecured market could operate forming the basis for a renovated interest benchmark 

setting process. It is important to emphasise that what is required is that the reference 

rates should be based off a set of tradable quotes and that traded prices are not 

necessary in every tenor for all currencies each day for the mechanism to be robust.  

Suppose for each benchmark currency there are n+1 reference banks. Each reference 

bank (i) would quote a set of bid rates, B(t,i), where they would be willing to borrow 

money for term t in that currency in a notional quantity, QB(t,i), of at least [25] million 

for each of the 4 tenors. Each bank would also submit offer rates, O(t,i), where they 

would offer funds to a "super-prime" bank in the panel bank list. The maximum spread 

between the bid and offer rates for each tenor should be [12.5] basis points. Each bank 
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would also provide a set of n offsets (zero or positive, with at least one being identically 

zero for each tenor t - there must be at least one designated "super-prime" bank) to 

their offered rates, C(t,i,j), representing any credit adjustment to the "super-prime" rate 

they would require to lend to bank j. The total notional amount on offer, QO(t,i), must 

be a minimum of [25] million in aggregate across all n banks for each tenor, with the 

understanding that in the limit a single bank could receive the entire allotment of 

Sum(all t,QO(t,i)), i.e. a total of 4*[25] million, in the matching process. 

These rates would all be submitted electronically at 11.00am London time each day into 

a regulated matching engine platform. The matching process would, for each tenor t, 

identify any matches where B(t,j) exceeds { O(t,i) + C(t,i,j) } across all i and j, and rank 

these matches by the quantity B(t,j) - { O(t,i) + C(t,i,j) }, highest to lowest. It would then 

fill the first trade in the ordered list up to a maximum matched notional of minimum 

[QB(t,j) , QO(t,i)] at a price of the average of the matched B(t,j) and { O(t,i) + C(t,i,j) }. It 

would then proceed to the next match with the relevant QB(t,j) and QO(t,i) being 

reduced by the amount minimum [QB(t,j) , QO(t,i)]. Any equally ranked matches would 

be filled in order (lowest to highest) of the quantity minimum [QB(t,j), QO(t,i)] in order 

to diversify the bilateral credit risk as much as possible. 

The benchmark could then be calculated by referencing the quoted tradable rates. The 

averaging methodology could be purely the arithmetic mean of the "super-prime" 

offered rates, O(t,i), with the topping and tailing of the highest and lowest x quotes. 

Alternatively, the rate could be based off some form of average of the credit-adjusted 

quotes, although it should be noted that at certain times the credit appetite of some 

reference banks for unsecured exposure to certain of their fellow contributing 

institutions could result in certain of the C(t,i,j) being skewed excessively high to avoid 

increasing exposure or breaching credit limits. The "super-prime" offered rates should 

still reflect the dispersion in credit quality of the reference banks to a certain extent as 

they are linked to each bank's bid rate (via the prescribed maximum bid/offer spread). 

As an individual bank's liquidity/credit situation starts to become impaired its funding 

would be re-priced relative to the rest of the contributing banks as one would imagine 

that they would start to pay up more for funds and that they would be less inclined to 

lend funds even to a "super-prime" bank in the system. 

UBS would propose that only the methodology for the calculation of the officially 

published benchmark rate be made public and the details of any matches or the 
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breakdown of the rates submitted by each bank are not published broadly (unlike the 

bank level breakdowns distributed currently). The market should take comfort that the 

process is robust and the panel banks have protection against any stigma attached to 

their submission or others in regards to liquidity signaling vis-a-vis their institution in 

particular.  

There would be a strong imperative for any such market to be appropriately regulated 

with, in all likelihood, the relevant regulator(s) cross-referencing any trading and quoting 

activity on the platform with other OTC bilateral trades done in the CP/CD market.  

It might also be appropriate for regulators to monitor whether there is any persistent 

effort to avoid trading by a bank “gaming” the quotes, and there would need to be 

appropriate mechanisms for deciding who should be a panel bank and when a panel 

bank should be excluded.  

This framework could be further extended to bring in other institutions who are not 

panel banks but who are participants in the CD market. A participating customer could 

come to the electronic platform via a panel bank acting as an introducing broker who 

would submit their offered rates for those institutions it would be willing to deposit cash 

with on an unsecured basis. These tradable quotes would be incorporated into the 

matching process. Clearly customers wishing to borrow unsecured would be more 

difficult to incorporate within the framework but for regular users there could be a 

facility for panel banks to also add credit adjustments and limits for a set of end-users.”  

(11) What do you consider are the costs and benefits of using actual 

transactions data for benchmarks in your sector? Please provide examples and 

estimates. 

 

In relation to benchmarks, the key benefit of using actual transaction data to construct 

benchmarks is a more objective process that is consistent, reliable and more readily 

verifiable. However, in asset classes where transactions occur infrequently, the actual 

data available may not be well diversified but potentially reliant on a small number of 

inputs and therefore not representative of the market. In such cases whilst the low 

volume of data points would be reflective of market conditions and pricing, it would 

likely introduce greater volatility into the benchmark which could have a negative impact 

for users of products referenced to the benchmark. In order to mitigate this impact, the 

benchmark methodology should include safeguards to ensure the benchmark maintains 
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its reliability in different market conditions. This could include ensuring it is not overly 

reliant on data from a narrow range of contributors, and in circumstances where there 

is limited liquidity in the relevant market, the basis on which the benchmark is calculated 

should be subject to additional transparency measures.  

 

In relation to indices, the majority of indices are equity indices and use actual data 

already. For these indices, the price data is easily observable and available, hence costs 

are low. However, in other asset classes where transactions occur infrequently, 

regardless of the cost of the data, if the actual data is less diversified and potentially 

reliant on a small number of inputs and therefore not representative of the market, then 

there are potentially no benefits from using actual transaction data. 

 

(12) What specific transparency and governance arrangements are necessary to 

ensure the integrity of benchmarks? 

UBS endorses the procedural safeguards described in the CFTC’s settlement with 

Barclays and, with respect to LIBOR, adopted by the Wheatley Review. We consider that 

similar controls may be appropriate for other indices and benchmarks.  

 (13) What are the advantages and disadvantages of imposing governance and 

transparency requirements through regulation or self regulation? 

 

For indices underlying structured products, there is already regulation in place such as 

Treating Customers Fairly and MiFID appropriateness and suitability processes. The 

Prospectus Directive is also relevant as regards transparency. In light of this, further 

regulation may lead to increased compliance costs by the market whilst having little or 

no marginal benefit. We therefore do not support further regulation of this type of 

index.  

 

With regard to benchmarks such as LIBOR, our preference would be for a market based 

solution focused on the use of actual transaction data and sound governance by the 

contributors to, and producers of, benchmarks. We acknowledge however that 

regulatory oversight within the existing regulatory framework will be necessary to 

ensure public confidence in systemically important benchmarks going forward. 

(14) What are the advantages and disadvantages of making contributing data 

or estimates to produce benchmarks a regulated activity? Please provide your 

arguments. 
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We note that contributing rates to LIBOR in the UK will become a regulated activity, an 

approach which we endorsed in our participation in the Wheatley Review consultation. 

Otherwise, we have no comments to provide. 

 

(16) How should panels be chosen? Should safeguards be provided for the 

selection of panel members, and if so which safeguards? 

 

We consider it important that benchmark panels are sufficiently large in size and 

representative of the underlying market. Panel membership should be subject to regular 

and effective review to ensure that panel members continue to meet to criteria for 

membership on an ongoing basis with the possibility of non-panel members being 

added to the panel should they meet the membership criteria. 

(18) What are the advantages and disadvantages of large panels? Even in the 

case of large panels could one panel member influence the benchmark? 

 

Advantages of large benchmark panels are that (i) the data submitted is likely to be 

more representative of the market as a whole (ii) the data is less likely to be skewed by 

outliers (although we would expect processes to be in place to exclude the most 

significant outliers from the calculation) and (iii) there is less scope for collusion between 

data contributors.  

 

Disadvantages of large benchmark panels are that (i) it would require greater resource 

from the benchmark producer to adequately supervise the data submission process (ii) it 

may result in a weakening of membership standards and result in less sophisticated 

firms submitting data who lacked robust processes to ensure the integrity of the data 

(iii) may make it harder to identify aberrant or erroneous data as the impact on the 

overall benchmark of any given data point might be more difficult to identify.   

 

As to question as to whether a single submitter could influence the final benchmark 

rate, the answer really depends on the specific way in which a particular benchmark 

operates in order to determine rates (having received submissions). It is in theory 

possible, assuming a benchmark does not have in-built controls to mitigate against this 

occurring, that one panel member could influence the benchmark irrespective of the 

number of panel members but the risk of this would be significantly mitigated by having 

a predominately transaction based submission methodology and having appropriate 
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governance structures in place. Also, in theory, the larger the panel the less significant 

would be the effect of a single bank seeking to improperly influence the resulting final 

rate.  

 

(19) What would be the main advantages and disadvantages to auditing of 

panels? Please provide examples. 

 

Auditing of benchmark panels should improve the accuracy of submissions and reduce 

the incentives for panel members to manipulate submissions given the increased risk of 

such behaviour being detected. However, it would impose an additional cost which 

would likely be borne by the data contributor or benchmark producer in the first 

instance but could end up being passed on to end users in the form of increased 

charges for use of the benchmark etc.  

 

(28) Who should have the responsibility for auditing contributed data, the index 

provider or an independent auditor or supervisor? 

 

With regard to benchmarks, we consider that a combination of all three would be 

appropriate. 

 

With regard to indices, we would expect index providers to have their own checking 

algorithms to ensure accuracy, ideally checking prior to publication. There is unlikely to 

be time for an external agent to review accuracy prior to publication. Calculation 

processes should be robust and accurate by design. 

 

(29) What are the advantages and disadvantages of making benchmarks a 

regulated activity? Please provide your arguments. 

 

The Wheatley Review in the UK concluded that contributing submissions to LIBOR 

should be a regulated activity for the reasons set forth in paragraphs 2.4 et seq of the 

Wheatley Report. We do not disagree with this approach to LIBOR, but would need to 

consider the appropriateness of such regulation on a benchmark-by-benchmark basis. 

 

 

Chapter 3 - The Purpose and Use of Benchmarks 
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The purpose of benchmarks - The EC states that the effectiveness of any framework 

to ensure the integrity of benchmarks will depend critically on any difference between 

what the benchmark is intended to measure and how it is used but notes that there is 

often no ideal way to calculate a benchmark.  

 

The use of benchmarks - The EC notes that an index measures a particular value but it 

is unlikely that any contract benchmarked or referenced to it will be perfectly aligned 

with the economic conditions it represents. Where the differences are well known and 

understood by the users of the benchmark, the appropriate adjustments can be made. 

However, this may be difficult where a benchmark is used for a very different purpose. 

The EC states that some of the uses of benchmarks are very different from those they 

were originally developed for.  

 

Controlling the use of benchmarks – The EC states that in order to address the issue 

of misalignment between a benchmark and its use, it is necessary to ensure that 

benchmarks are fit for purpose. One option would be to place responsibility on any 

investment firm writing a financial instrument for a client to assess the suitability of the 

benchmark given the client's needs or impose requirements that it only uses a certain 

type of benchmark or a benchmark that meets certain criteria. Alternatively, trading 

venues that admit financial instruments to trading may be required to assess that any 

referenced benchmarks are fit for purpose. 

 

(30) Is it possible and desirable to restrict the use of benchmarks? If so, how, 

and what are the associated costs and benefits? Please provide estimates. 

 

We consider it to be very difficult to restrict the movement of data, and therefore use of 

benchmarks and indices, without sacrificing transparency and freedom of contract. 

While legal contracts or index licences can prescribe how a benchmark or index should 

be used, ultimately the benchmark or index provider cannot control or be made 

responsible for a non-affiliated third-party. 

 

(33) Who should have the responsibility for ensuring that indices used as 

benchmarks are fit for purpose, the provider, the user (firms issuing contracts 

referenced to benchmarks), the trading venues or regulators? 

 

We believe the users of both benchmarks and indices should have responsibility but we 

do not believe the providers should be responsible for any inappropriate use of indices 
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they have produced. If a benchmark or index is mis-used without the knowledge of the 

provider, it is impossible to hold the provider liable. This logic holds even to the scenario 

where the user and provider are from the same firm. In this case the group within the 

firm responsible for the financial contracts has a responsibility, this responsibility being 

enshrined within the MiFID suitability and appropriateness requirements.  

 

We do however note that the users of benchmarks and indices may face information 

asymmetries vis-à-vis the providers of benchmarks and which could undermine their 

ability to exercise appropriate due diligence. Increased transparency around the 

benchmark and index construction and determination processes should facilitate more 

effective scrutiny by such external stakeholders. 

 

 

Chapter 5 - Impact of Potential Regulation: Transition, Continuity and 

International Issues 

 

Transition and continuity – The EC notes that changing the nature or terms of a 

benchmark or switching from one benchmark to another raise a number of issues. 

Firstly, benchmarks are often used to price transactions of a long duration and as a 

result the old benchmark will still be needed to price the legacy stock of transactions. 

This may necessitate the continued production of the old index for a certain period of 

time. Secondly any transition to a new index needs to be appropriately managed. But it 

is noted that benchmarks have changed in the past which the EC considers to indicate 

that transitional issues do not appear insurmountable. 

 

Impact of changes – The EC states that any change may also have wider economic 

impacts; a new or substituted index will produce different values and so change the 

prices of any contracts referenced to it. Given freedom of contract, it will be up to 

stakeholders to consider the impact regulatory changes have on their contracts, and to 

change their terms accordingly, or terminate the contracts where desired. 

 

International aspects – The EC states that, when developing a framework, one of the 

most important characteristics of benchmarks is their global nature and that this 

international dimension creates a number of issues. First, it may be easy to substitute 

one index for another, which could mean that actions in one jurisdiction could move 

production of an index or contributions to an index overseas. Secondly, there is the risk 

of different rules applying to different stages in the production of a benchmark, as well 
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as of different rules applying to different contributors to the same benchmark. Where 

action is needed, it would therefore be desirable to ensure a consistent and coordinated 

approach at the international level.  

 

(39) What are the likely transition challenges, costs and timelines for relevant 

benchmarks? Please provide examples. 

 

Benchmarks such as LIBOR and EURIBOR are key international interest rate benchmarks 

that are widely used in the international financial markets for a variety of different 

transactions, instruments and products. Any transition away from such benchmarks will 

affect all contracts that are based on the benchmarks. Providing for a clear and 

reasonably long transition period would allow new transactions to use an alternative 

interest rate mechanism (be it another benchmark or a different solution) and would 

allow for short-term contracts to mature without the need either to establish an 

alternative basis for interest during the life of the relevant transaction or to rely on the 

various non-uniform fallback interest-rate mechanisms contained in the relevant 

transaction documentation (such mechanisms may not always be sufficiently tried-and-

tested in practice, given the historic constancy of the existing benchmarks). The problem 

becomes especially acute however in the context of long-dated transactions and in that 

respect it is UBS's view that these longer term contracts are most likely to be adversely 

affected by any transition from widely used existing benchmarks such as LIBOR and 

EURIBOR.  

As a result, we believe that in proposing any reforms of benchmarks that are widely 

used in existing financial instruments, the European Commission should be mindful of 

the ensuing market disruption and dislocation that may erupt unless clear and long term 

arrangements are put in place to manage any transition to alternative benchmarks. It is 

also key that such reforms reflect a globally coordinated approach by the major 

regulators. 

Any transition away from existing benchmarks would need to limit potential adverse 

consequences to the parties to the relevant contracts and the relevant markets in 

general. The relevant time period for transition would depend on the nature of the 

replacement / amended benchmark mechanic and therefore it is difficult to predict an 

implementation timescale in the abstract.   

Finally, we largely agree with the response to this question set out in ISDA’s response to 

the consultation document. In particular, it is worth analysing whether the market 
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standard fallback mechanics that are included in the existing OTC and fixed income 

financial instruments would cope with fundamental changes to the related benchmarks. 

We share ISDA’s concern that (a) the sheer number of the polls that would have to be 

run as part of the fallback mechanics would put the market under strain and would not 

be workable in practice and (b) even if such fallback polls were conducted in a timely 

and orderly manner, each would produce a different result thus causing a market 

dislocation. 

 

The European Commission should also consider that any transition arrangements are 

not used as ground for discharge of existing contracts (e.g. under doctrines of 

frustration (or any local equivalent) under English law). 

 

(45) Are there non-EU benchmarks which could serve as substitutes? Are there 

non-EU benchmark providers which could produce similar benchmarks? 

 

It is conceivable that potential substitute benchmarks relating to unsecured interest rates 

could reference the OIS, FedFunds or other secured funding rates. But we note that OIS 

lacks both the term liquidity and credit premia currently reflected by LIBOR and EURIBOR 

and may therefore not be a suitable replacement for such benchmarks across the full 

range of their current uses.  

Therefore, UBS is of the view that there is no other benchmark for unsecured rates that 

could readily replace LIBOR in the context of the wide range of transactions, instruments 

and products in respect of which LIBOR is applicable.  

Benchmarks based on secured borrowing rates, whilst reflecting the increasing 

importance of collateralised borrowing, are typically influenced by idiosyncratic factors 

such as collateral credit premia, the correlation between borrower default risk and the 

collateral default risk and haircutting policies. In our view, these factors reduce their 

suitability as objective benchmarks.  

 

(46) Are there international benchmarks which could serve as substitutes for 

national benchmarks? 

 

We have no comments to provide.  


