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29 November, 2012 

 

Dear Sir/Madam, 

 

Re:  European Commission’s Consultation Document on the Regulation of Indices. 

 

ICIS is the energy and petrochemical-market news, media and reporting business of Reed 
Elsevier plc, a world leading publisher of professional information for the science, medical, 
legal, risk management, and business to business sectors.  Reed Elsevier is an Anglo-Dutch 
organisation headquartered in Europe which employs nearly 10,000 across the EU.  

ICIS is the global leader in the reporting of market information, prices, news and commentary 
for the petrochemical markets; the leading European reporter of natural gas, liquefied natural 
gas, and power prices; and a key global news and price-reporting service in oil, coal, fertilizer 
and emissions markets.  ICIS employs over 750 staff worldwide, including more than 200 in 
the European Union at offices in the UK, Italy and Germany. Some 350 of ICIS‟ staff are 
journalists engaged in reporting market prices and news. 

We welcome the Commission‟s initiative to review the regulatory framework for benchmarks 
in these and other commodities, and offer the following observations in the hope that they 
are of use to your review. 

We have been an active participant in discussions with IOSCO for the past several months 
with regard to its review of oil price benchmarks, and have also submitted comments to the 
Wheatley Review in the UK. 

ICIS has operated as an independent price-reporting media organization for over three 
decades and is fully committed to maintaining the highest standards when producing its 
market reports. 

ICIS does not operate financial services and as such does not believe that it should be 
regulated as a financial services organization.  Rather, ICIS creates, owns and licenses 
media content as a media news organization.  

To this end, we, in common with other independent price-reporting organizations are 
dependent for our existence on a reputation for providing truthful, honest, unbiased reporting 
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as well as upholding the highest journalistic principles of verification, corroboration and 
authentication.   

As a media organization, ICIS operates news bureaus around the world which focus on 
commodity market news and commentary.  On a daily basis, our reporters actively seek to 
ensure the prices they publish are not open to abuse and to ensure that information we 
collect is checked for inconsistencies and inaccuracies.  Our reporters seek not only to 
validate data but also to understand the reasons why markets move as they do and confirm 
that prices make sense in the context of the market movements. 

As the owner of the intellectual property rights associated with its media content, ICIS is 
concerned at the inference that its publications may be considered to be public goods.  For 
the avoidance of doubt, ICIS‟s publications, (including prices, price assessment 
methodologies and commentary) are not public goods but are its intellectual property. In this 
context, we have considerable concerns about the proposals under MiFIR Article 30 that, if 
implemented in their present form, would undermine these rights. 

ICIS is independent of market participants and government authorities, and is therefore not 
subject to any commercial or political pressure which might seek to influence market prices in 
one direction or another.   

The readership of ICIS publications is considerably wider than purely financial services 
organizations, ensuring that ICIS is not subject to pressure to depart from its editorial or 
ethical standards.  This is in contrast to organizations such as traders, brokers, exchanges or 
even national regulatory authorities that may be subject to pressures (overt or otherwise) by 
market participants or governments. 

ICIS recognises the need to provide confidence to markets, regulators and other 
governmental bodies and has therefore worked with its competitors in the price-reporting 
arena to create the Independent Price-Reporting Organisations (IPRO) code.  This code 
creates an audited framework within which signatories must operate and delivers confidence 
that assessments and indices produced under the code are robust and subject to best 
practice. 

While implementing best practice, this code does not impact on the editorial independence of 
the price-reporting organization.  Nor does it infringe on the intellectual property rights of the 
media organizations that own the publications.  Rather, it maintains a fair and level playing 
field in the competitive price-reporting industry. 

In responding to your consultation document, we have provided detailed comments (below) 
on individual statements as well as responses to those questions we feel qualified to answer. 

We are more than happy to meet with you to further discuss our answers at your 
convenience.  Please feel free to contact Richard Street on +447920 803271 or 
richard.street@icis.com or alternatively I can be contact on the number above. 

 

Yours sincerely, 

 

Christopher Flook1 

Managing Director - ICIS 
 

                                                 

1
 Please note as this document has been sent electronically it will not be physically signed 

http://img.en25.com/Web/ICIS/Draft%20IPRO%20Code%2030Apr12.pdf
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Detailed comments on European Commission’s Consultation Document on the 
Regulation of Indices 
 
 
Page 

6 Paragraph 4 - “typically an average”: Averages are of only limited use and value in 
commodities markets, where relationships between different parts of the value chain 
are frequently more important than outright prices. These relationships are not well 
served by averaging, since the timing and volume of trades in different parts of the 
chain are random. 

Consider the example chart below, which represents two fictitious but related energy 
markets. In the green market, transactions happen to occur late in the trading day, 
while in the red market they are clustered in the morning. 

It is easy to see that averaging the trades in these markets (represented by green 
circles and red squares) will result in indices that do not correctly reflect the spread 
between the two instruments. Red trades yield an average price of $106, while green 
trades yield $108.4. The actual spread in the example, however, is set consistently at 
$5. 

For this reason, many oil, gas, electricity and petrochemicals prices are measured 
using a “market on close” methodology that makes use of “last done trades”, or where 
no trades occur at the close, the implicit tradable value yielded by the bid-offer 
spread. 

While ICIS does report volume-weighted indices in some markets, it is our experience 
that markets gravitate towards the “closing” prices as more representative of a 
transactable reality. 
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7 Paragraph 3 - “An oil benchmark provider may have to incorporate an important 
announcement into the value of a benchmark.” No price-reporting service does 
this, to ICIS‟ knowledge. The future putative effects of an announcement cannot be 
calculated, which is why we and our competitors use no such practice. Prices are 
generated based on market evidence and nothing else. 

 

8 Paragraph 1 - “Commodity indices such as Natural Gas – NYMEX were 
developed to price commercial spot transactions.” Physical spot transactions in 
commodities markets are almost without exception linked to prices published by 
price-reporting agencies, for the simple reason that futures contracts such as the 
NYMEX are de facto derivative instruments which ultimately derive their value from 
the underlying physical market. To price physical material on a derivative would be to 
create a circular pricing mechanism.  

 To ICIS‟ knowledge, futures prices are not used in spot contracts, and only rarely 
used as a proxy in long-term contracts. The sole example which springs to mind is 
that Saudi Arabia and other Middle Eastern producers, for example, use an 
instrument known as BWAVE (a weighted average of the ICE Brent futures contract) 
to price crude oil sold to European customers. 

 

8 Paragraph 4 - Benchmark definition: In the case of many energy and commodities 
prices, no “formula” is applied to prices. A market-on-close measurement, for 
example, is just that: the price at the close. Thus while price-reporting services 
frequently use mathematics in the creation of benchmark prices, for example to 
“normalize” outlying data, we would suggest amending the definition of benchmark to: 

 “Any commercial index or published figures created by the application of a formula or 
pre-defined market measurement methodology to the value of one or more 
underlying assets or prices by reference to which etc” 

 It should be noted, however, that ICIS and other price-reporting services publish large 
numbers of prices which we would not consider “benchmarks” per se. For example, 
we and our competitors all publish prices for West African crude oil. To our 
knowledge, however, our customers use these prices for reference purposes only, 
since sales of West African crude oil are in reality tied to the Dated Brent  (BFOE) 
benchmark. Indeed, a large part of the function of price-reporting services is the 
provision of analytical and journalistic information which serves to elucidate market 
process to our customers. Published prices, in this context, are frequently seen more 
as a class of “news” than as benchmark data. 

 

8 Box 1: Question 1: ICIS publishes around 2,000 prices daily and weekly for the 
petrochemicals and fertilizer markets worldwide and is very widely used as the basis 
for term contract settlement in these markets. 

 We publish around 200 European natural gas prices per day for NBP, Zeebrugge, 
Gaspool, TTF, and other European markets. These gas prices, for day-ahead, week 
ahead, month ahead and longer term, are widely used across Europe. ICIS also 
publishes tables of traded volumes and trading ranges, and delivers files of trade data 
to customers via FTP. ICIS also publishes Liquefied Natural Gas (LNG) prices, coal 
prices, electricity prices and emissions prices. 
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 Our crude oil prices, of which we publish some 150, are used by the ICE futures 
exchange as part of its monthly settlement process; and are also factored into UK 
government Petroleum Revenue Tax calculations.  

 

9 Box 1: Question 3: As a market-reporting service, ICIS launches new price indices 
on a continuous basis, responding to market interest in new commodities or new 
market areas, and creating transparency. Over the past two years, for example, we 
have launched a suite of prices for the LNG markets; and greatly expanded our 
offering of Chinese petrochemicals and oil prices as a result of an acquisition made in 
mainland China. 

 

 Box 1: Question 4: The number of contracts referenced to ICIS prices is not known 
to us as we do not track the number of transactions or contracts linked to our 
assessments.  The decision whether to use our price to benchmark a contract is not 
made by ICIS itself, but between buyers and sellers at the time of striking the deal. 

 

 Box 1: Question 5: The primary derivatives market which may make use of ICIS 
benchmarks is the European natural gas market. It is not possible for us to estimate 
the dollar value of OTC derivatives tied to our prices as we do not track data in this 
area. Our prices are also in use by the Chicaco Mercantile Exchange CME as part of 
a settlement mechanism for LNG and fertilizer swaps clearing,and – as above – form 
part of the monthly ICE Brent settlement mechanism. 

 

 Box 1: Question 6: ICIS methodologies for market assessment vary by market, and 
indeed by individual commodity. All methodologies proceed from the principle that to 
be useful, a methodology must reflect “normal” market practice and capture values 
representative of actual transactions in those markets. ICIS‟ key natural gas, oil and 
electricity prices are created using a market-on-close methodology. In the case of 
natural gas this methodology references the bid-offer spread at the close.  

 ICIS also produces a volume-weighted index price in key gas markets. 

 Oil closing prices use a combination of trades, bids, offers and prevailing market 
differentials to both futures and swaps curves. In petrochemicals, ICIS frequently 
provides both a closing price and a “day range/week range” price which give the total 
trading range for a commodity over a set period. These “range-type” prices are 
prevalent particularly in very thinly traded chemicals markets. 

 All ICIS methodologies are published at www.icis.com. 

 

 Box 1: Question 7: In ICIS‟ view, the following factors lead to the adoption of a 
published price as a benchmark in commodities markets: 

1. The price is based on arms-length, transparent spot market activity involving a 
substantial community of known market participants on both the buy and sell 
side. 

2. The price methodology is robust and allows prices to be derived from all 
market conditions including markets where either there is substantial 

http://www.icis.com/
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transaction volume (for example, in natural gas) or there is a high volume of 
bid-offer activity even if transaction volume is low (for example in crude oil). 

3. The traded commodity is clearly defined in terms of size, location, transaction 
terms, credit terms, and chemical or other specification, and such definition 
corresponds to prevailing market practice. 

4. The price is derived from a market where no one participant or group of 
participants wields undue supply or demand-side influence. 

5. The price is derived from a market not subject to political interference or 
producer-driven alterations in supply (No OPEC crude oil has ever become a 
benchmark, apart from Dubai, because of OPEC‟s commitment to managing 
price through supply change. Dubai declines to participate in these supply 
management exercises). 

6. The price is derived from a market where substitute sources of supply are 
readily available (for example, in refined oil products, benchmark prices 
cluster around large refining centres in Rotterdam, Singapore and Houston). 

7. The methodology by which the price is created is publically available and has 
evolved from discussion between the publisher and the industry. 

8. The price-reporting organisation has a business model which makes the 
publisher independent from the market served, and it‟s commercial position is 
not dependent on the level of market prices.  Instead its commercial interest is 
in maintaining its reputation for producing a trusted, independent, accurate 
assessment of markets. 

9. The methodology functions under all market conditions, for example, it is not 
dependent solely on the presence of transactions, or subject to anomalies 
caused by low transaction volume. 

10. The methodology accurately reflects the price, even under extreme volatility. 
11. The methodology makes it possible for market participants to calculate the 

result price for themselves, given the same data, skills and knowledge as the 
publisher. 

12. The price is accompanied by explanatory commentary which informs 
customers how the price was derived each day, using transactions, bids, 
offers or spread data. 

13. If possible, the names of parties to transactions are published. This is 
common practice in oil markets, less so in other commodities markets. 

14. The price is open to challenge by market participants, but as a matter of 
principle is not revised or corrected in the light of information provided after a 
set cut-off point. Corrections are made only where a procedural error has 
been made, and corrections are promptly issued. 

The most transparent market in the world in the light of the above may be the market 
for North Sea Dated Brent (BFOE), which incorporates all of the above factors. It is 
significant that the difference between the prices for this market independently 
derived and published by ICIS and those published by ICIS competitor Platts is on 
average only some 0.3 US cents per barrel, in a market currently trading at around 
$108/barrel. 

ICIS prices for UK NBP natural gas markets and other European markets are also a 
model of transparency in our view. 

 

10 Paragraph 2 - “In those cases where the underlying data is not objective, a 
degree of discretion rests with the contributor of the data.  If this discretion is 
not exercised appropriately, this will impact the integrity of the index.” In the 
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reporting of energy and commodities markets, a key function of the agencies which 
undertake the reporting is to attempt to minimize this “discretion” and avoid any 
impact on the integrity of the index. To do this market reporting organizations will 
gather data from a variety of sources in an effort to validate and substantiate 
submissions by contributors.  In this context, the concept of “authorized data 
providers” is alien to market-reporting services, whose goal is always to attempt to 
uncover data, even when a market participant seeks to hide it. 

 This is perhaps the key difference between the service provided by market-reporting 
organizations, which are journalistic and investigative in spirit, and the operation of 
“panel-pricing” benchmarks such as LIBOR.  Market reporting organizations work 
actively to maintain the integrity of their indices and to encourage unbiased 
contributions from market participants. 

 In our view, market participants should not be given control over the flow of market 
information. 

 Clearly, since it is the case in commodities markets that no obligation exists on 
market participants to part with transaction data (and no such obligation can be 
imposed in a global marketplace whose participants include sovereign governments), 
an opportunity exists for some unscrupulous participants to attempt to manipulate 
appearances by disclosing only some of their activities.  

 Such tactics are largely negated, however, by the formulation of market-on-close 
methodologies which create an incentive for participants to take part publicly in the 
price-formation process. Since the market is measured at a single point in time, non-
disclosure of other activity become irrelevant to the formation of the price, and 
participants are incentivized to trade openly in order to prevent competitors on the 
opposite side of the market from taking control of the price. 

 

10 Paragraph 5 - “a suitable framework is necessary to ensure the appropriate 
exercise of any discretion”: We very much endorse this perspective. As per our 
Principle 8 for benchmarks above, price-reporting organisations, which have no 
vested interest in the actual level of prices and derive no revenue from changes in 
market prices, are a model of how best to avoid conflicts of interest in the generation 
of benchmarks. 

 

11 Paragraph 5 - “Where the use of the index allows, frequency could be reduced 
from daily to weekly”. This strategy is already in use by ICIS, in particular in 
petrochemicals markets where transaction volume can be extremely low. 

 It should be noted, however, that if a published price is in use by a market for daily 
benchmarking purposes it is not possible to reduce publication frequency without 
damaging the benchmark. In particular, an index which makes use of weighted 
averaging becomes vulnerable to a problem of “stale pricing” if the measured period 
becomes too long. The resultant index may be mathematically sound, but it has no 
market meaning, since it will typically no longer represent a price achievable in the 
marketplace. 

 Historically, instability in benchmark prices has typically caused markets to evolve in 
new directions: players either switch to a different price basis, or agree to “widen” the 
pool of transactions on which a benchmark is based, as happened for instance in the 
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Brent crude oil market in 2001, when “Brent” effectively became “Brent, Forties, 
Oseberg & Ekofisk”. 

  

12 Paragraph 3 - “requiring the producer of a benchmark to use actual transaction 
data where available, but substituted with alternative measures when actual 
transactions are unavailable”:  

 A situation in which a price is created using two (or more) methodologies is in our 
view a recipe for market instability and hugely open to abuse. For this reason, price-
reporting services working in markets with variable transaction volume typically 
include both transactions and other types of data in their methodologies without hard-
coding a preference.  

 This avoids a situation where small numbers of trades can radically alter the 
benchmark prices and encourages the use of appropriate submissions by industry 
participants.  It is important that a methodology functions not only with large numbers 
of transactions but also in situations where little or no trading occurs. 

 History shows that exchanges and brokerages which attempt to publish “benchmarks” 
are found wanting on occasions when, for whatever reason, no transactions occur in 
their listed markets. In energy and other commodities markets, these exchanges fall 
back on an “estimate” made by staff whose role is not primarily the measurement of 
markets but rather to fulfill the needs of their clients. 

 

12 BOX 2, QUESTION 8: As discussed above, ICIS typically includes all representative 
market data in its methodologies. The primary and preferred data types are confirmed 
spot transactions, bids and offers, and “spread” transactions linked to other, more 
liquid markets.  

 Where spot transactions are reported to ICIS but not confirmed by both parties to a 
transaction, ICIS will typically discount the reported value, unless it is in line with 
other, confirmed data. 

 Where bids or offers are reported to ICIS which are not in line with prevalent market 
levels, these too will be discounted. 

 ICIS market assessors must make a determination whether to include “outlier data” 
(for example by normalizing a price for an atypical transaction) or to exclude such 
atypical deals from the assessment process altogether. 

 ICIS benchmarks for key oil and natural gas prices use actual data of the above kind 
at all times. 

 ICIS prices for actively traded petrochemicals similarly use actual data as above. 
There is a gradation of transparency, however, in petrochemicals markets which 
means that prices for thinly traded petrochemicals are more reliant, for example, on 
cross-comparison with other markets and in some cases estimation of market 
movement based on such comparisons. 

 

 BOX 2, QUESTION 9: Estimated prices have little value as benchmarks and are 
typically not used as such by participants in commodities industries. Estimates can 
only be of value as directional indicators. 
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 BOX 2, QUESTION 10: Transaction data has the advantage that it reflects (in theory, 
at least) the actual tradable value of a commodity at a given point in time. However, 
transactions cannot be relied upon to occur at a specified moment in time, and can 
therefore only ever be part of a process that aims to measure market value at the 
close, for example.  

 For this reason, ICIS natural gas closing prices are based wholly upon prevailing bid-
offer levels at the close rather than transactions, whose primary use is in the creation 
of weighted averages. 

 In the case of North Sea Dated BFOE markets, ICIS uses actual transaction data to 
establish the prevailing differentials between the physical market and those for CFDs 
and futures. Those differentials are then used to calculate the value of the price at the 
close, based on the level of the ICE futures market at the close. This methodology is 
highly reliable, and its outcome is replicable by market participants. 

 

14 Paragraph 2 - “Certain risks could be best addressed with greater anonymity”: 
In ICIS‟ view, anonymity is a necessary evil in some markets, where participants 
believe that transparency poses a commercial risk.  Our experience of energy 
markets tends to show, however, that market participants generally benefit from a 
reduction in, or indeed abolition of anonymity.  Market confidence is enhanced by 
knowledge of the “who” as well as the “what,” in other words.   

 It is worth noting the effort currently being undertaken by national regulatory 
authorities in the energy sector to implement the European Commission‟s Third 
Energy Package (TEP) and REMIT directives and regulations.  These changes 
require substantial transparency in the energy markets as a means of ensuring fair 
and open market structures. 

 We would therefore respectfully suggest that pursuing a strategy of granting greater 
anonymity to market participants in the energy markets would seem at odds with the 
efforts made under the TEP and REMIT (and the equivalent EMIR and MiFID 
regulations in the financial markets).   

 

14  BOX 3, QUESTION 12: In our experience, for indices such as LIBOR, it will be next 
to impossible to restore market confidence as long as the flow of data into the index is 
controlled by market participants. Mandating that data comes from the back office, 
rather than the trading desk, gives the appearance of greater integrity on the part of 
the submitter but does not address cases where the parent organisation is 
systemically attempting to manipulate a benchmark for commercial gain. We suggest 
that for contributor mechanisms such as LIBOR, data from submitters should be 
gathered by an independent third party, if necessary, embedded in the contributor 
organisation. 

 ICIS notes that panel pricing was tried in energy markets and failed to be effective 
whereas independently reported assessments from media organisations such as 
ICIS, with teams of well-trained journalists, have been successfully used for many 
decades and have resulted in one of, if not the most, liquid commodity trading hubs in 
Europe. 

 In contrast to LIBOR, price-reporting organizations are a model of openness and 
transparency.  The IPRO code, to which ICIS is a party, requires price-reporting 
organizations to publish their methodologies and editorial standards.  These can be 
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found on each organizations website (www.icis.com) and ensure that there are 
„robust governance arrangements‟ and that they „make freely available the 
methodologies used‟ and „publish price assessments that are in accordance with its 
methodologies‟.  The Code also requires the parties to manage „conflicts of interests‟ 
and to prohibit staff from „engaging in any personal account trading activity‟ which 
may cause a conflict. 

  

 BOX 3: QUESTION 13: As price-reporting organizations are media organizations and 
not financial services organizations it would be highly inappropriate to subject them to 
any form of financial services regulation. 

 ICIS notes that IOSCO has investigated the role of price-reporting agencies (PRAs) 
or price-reporting organizations (as described within this document)in the oil markets 
and warned against „precipitous regulation‟.  IOSCO has welcomed the work of the 
PRAs to develop the IPRO code and stated that it „intends to work co-operatively with 
PRAs to achieve implementation of the principles‟  in the code. 

 ICIS recognizes that there are many financial markets that do not operate to the 
same transparent, independent standards as the markets that ICIS serves.  It would 
be happy to assist the EU in any way it can to share its three decades of market 
experience and the lessons we have learned in the development of the IPRO code.  

  

15 Paragraph 1 - “This sample is self-selecting”: As discussed above, part of the 
expertise of market-reporting organisations rests in their ability to counteract “self-
selection”. The evolution of market-on-close methodologies in particular creates an 
incentive for market participants seeking a particular market outcome to trade publicly 
and in a concentrated fashion at the close. It is not credible to postulate that some 
secret “parallel” market could simultaneously exist alongside this process. Since 
markets are composed in equal measure of buyers and sellers, any attempt by one 
side to trade at some different level would be quickly exploited by the other. 

 Prices published using these methodologies are thus freed from the possibility that 
the trades, bids and offers recorded are somehow only “part of the story.” 

 In addition, it should be noted that market-reporting services are journalistic in nature. 
That is, the job of the market reporter is to uncover information that a market 
participant may not wish to divulge. Our organisations are not passive recipients of 
data, but active investigators of market behavior; and our businesses stand or fall on 
reputation – that is, unless we have the trust of the markets we serve, we cannot 
function as information businesses. 

 ICIS notes that it, along with other price-reporting organizations, is actively and 
constructively engaging with regulators worldwide to enhance its IPRO code to 
enhance confidence in the standards followed by price-reporting organisations.  ICIS 
believes this code may be useful for the Commision as a basis for discussion as it 
reflects the industry best practice in the creation and publication of indices in the 
energy and oil markets. 

 

16 BOX 4, QUESTION 15: Price-reporting services obtain market data primarily from 
traders active in the marketplaces in question, brokers active in the marketplaces in 
question, back offices, and company executives. Price-reporting services consider as 

http://img.en25.com/Web/ICIS/Draft%20IPRO%20Code%2030Apr12.pdf
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“eligible” all bona fide employees of a market participant who take part in or oversee 
the trading process. 

 

 BOX 4, QUESTION 20: Any system under which the employees of a market 
participant must be “authorized” on a regulatory basis by their employer to 
communicate with market reporters is liable to have a “chilling” effect on 
communication. In ICIS‟ view, regulation can be extremely helpful in creating an 
orderly marketplace, but tends to “backfire” when it attempts to circumscribe 
communication.  

 Numerous attempts have been made in the past by industry participants to set 
limitations for how and when market-reporting services should communicate with 
them.  ICIS suspects that this is usually in an attempt to control the source of data 
and information used by price-reporting organizations and thereby the prices and 
news they ultimately report.  It is however the duty of market-reporting services, which 
are journalistic in nature, to ignore these attempts and to continue to obtain sufficient 
information to ensure prices and news is reported accurately. As such, adequate 
cross-checking of information frequently requires communication with a wide 
spectrum of market participants and sources. 

 In addition, communication with the back office alone is damaging to market-reporting 
services‟ ability to analyse markets: the back office is typically ignorant of a 
company‟s trading strategy and of reasons for market movements. 

 

 BOX 4, QUESTION 21: Mandatory data reporting is regrettably not possible in global 
commodities marketplaces. Any attempt by the EU to make transaction reporting 
mandatory for companies in its jurisdiction would likely result in an exodus of 
company headquarters to Switzerland or elsewhere. In addition, the EU is not a 
closed market: large volumes of oil, LNG, coal etc enter the EU from outside and are 
consequently not necessarily actually traded in the EU. 

 

 BOX 4, QUESTION 22:  ICIS notes that the proposed Market Abuse Regulation 
(MAR), Market Abuse Directive (MAD) and Regulation Energy Market Integrity and 
Transparency (REMIT) regulations explicitly prohibit any action that manipulates or 
attempts to manipulate the energy markets. 

 ICIS welcomes this regulation as it should assist its efforts to ensure the prices it 
publishes are accurate, trusted and free from abuse. 

 

16 Paragraph 2 - “Gas indices are used to price daily gas supply contracts but on 
many days there may be no transactions to produce the index”: Weighted 
average pricing of gas is mostly used in the USA.  Europe uses closing prices, as 
outlined above, where transaction volume is irrelevant. In actual fact, however, 
natural gas markets typically contain far more transactions than oil. Currently, for 
example, ICIS is receiving details of some 3,600 European gas trades a day. During 
winter months, this figure typically rises as high as 4,000-5,000. 
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17 Paragraph 2 - “how to incorporate news or other non-quantitative information”: 
As stated above, this is view of the behaviour of price-reporting organization is 
erroneous. Market-reporting services do not adjust their prices based on news. 

 

18 BOX 5, QUESTION 23: Adjustments should be made by the index provider. 

 

 BOX 5, QUESTION 24: Submissions relating to transactions are cross-checked with 
the counter-party. Bids and offers are reviewed in the context of the entire playing 
field of bids/offers. Market assessors are subject to continuous supervision and 
regular training plus our processes are subject to external audit under the IPRO code. 

 

 BOX 5, QUESTION 25: If a market participant is found to have submitted 
questionable data, ICIS will raise the matter with the management team of the 
individual who passed us the data. Since market-reporting services, as members of 
the press, have no formal status in markets, only one sanction is available to us: 
which is to cease using data from companies whose data appears to be suspect, in 
accordance with all good journalistic practice. This sanction can be remarkably 
effective, since it can remove the “market voice” from the sanctioned participant. 

 Where ICIS identifies an opportunity to improve the robustness of its processes then 
it will implement these changes immediately where it can but in any event as soon as 
possible.  In some cases this may include proposing changes to the IPRO code to 
ensure best practice is maintained across all price-reporting organizations. 

 

 BOX 5, QUESTION 27: There are no disadvantages. Unvalidated data is typically not 
suitable for inclusion in a price calculation. 

 

 BOX 5, QUESTION 28: In the first instance, internal audit procedures need to be in 
place at the index provider. ICIS, together with Argus and Platts, have additionally 
proposed in recent months that market confidence would be enhanced by the 
commissioning of an independent auditor to review market-reporting services 
practices to ensure they are in line with stated methodology. This suggestion appears 
to have been accepted by IOSCO. 

 

 BOX 5, QUESTION 29: It is not clear that it is actually possible in practice to regulate 
benchmarks in commodities markets. Spot commodities markets comprise a global 
universe of players, some of whom are sovereign governments, subject to large 
numbers of differing legal systems, who, as “consenting adults” are free to use any 
published price they choose as the basis for a contract. Furthermore, publishers of 
commodities prices may be based in jurisdictions beyond the reach of the EU. 

 At most, therefore, it seems that it may only be possible to regulate how exchanges 
make use of benchmarks, as per your paragraph 3.3. 

 It is also not clear that it is particularly advantageous to regulate benchmarks.  
Competition is a strong force for ensuring market-reporting organisations adopt best 
practices at all times and work continuously to evolve and improve their 
methodologies. Regulation of price-reporting activity is likely to act as a constraint on 
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the ability of new entrants to enter the market-place and could have the unanticipated 
consequence of reducing competition between reporting services. It could also move 
the focus of the market reporting organizations from ensuring the robustness of their 
indices by evolving their pricing methodologies and improving their processes, to 
meeting the precise requirements of the regulations. 

 ICIS again notes that it has worked with other price-reporting agencies (PRAs) or 
price-reporting organizations (as described within this document) to develop the IPRO 
code and that IOSCO acknowledges the risk of „precipitous regulation‟ „,and that it 
„intends to work co-operatively with PRAs to achieve implementation of the principles‟  
in the code.  

 Recognizing that some financial markets do not operate to the same transparent, 
independent standards as the IPRO code requires, ICIS recommends the code to the 
Commission as an example of best practice in the creation and publication of market 
information.  ICIS would be happy to assist the EU in any way it can to share its 
experience of operating in the market for over three decades and in the development 
of the IPRO code.  

 

 

20 BOX 6, QUESTION 30: No. The choice of benchmark is integral to the concept of 
free trade. 

 It should also be noted that such a restriction would temper and frustrate the ability of 
market participants to innovate and adapt to changing consumer needs, technological 
advancements and market developments.  For example, the energy market has 
recently developed new LNG benchmarks in response to changes in the levels of 
LNG trading and increases in the movement of LNG globally.  

 

 BOX 6, QUESTION 33: In the spot market, a principle of caveat emptor applies – that 
is, counterparties to a “floating price” spot deal agree mutually on the use of a 
benchmark and accept the consequences. Where benchmarks are in use at trading 
venues, their fitness for use should in the first instance be determined by the 
exchange, subject to regulatory supervision. 

 

21 BOX 7, QUESTION 34: There is no question of independently created price-reporting 
assessments being public goods. The assessments are original creations developed 
by natural or legal persons exercising independent thought and judgement and 
benefit from a range of intellectual property right protections under EU law and 
International treaties.  Price assessments and the gathered underlying data resource 
are not public goods because they are protected by one or more private intellectual 
property rights, in particular, copyright, database rights, rights in confidence and 
trademarks, including but not limited to :Directive 2001/29/EC, Directive 96/9/EC, the 
Berne Convention, the WIPO Copyright Treaty and TRIPS.  ICIS requests the 
Commission to reconsider its proposed MiFIR Article 30 which, if implemented in its 
present form, would undermine the intellectual property rights in the services of ICIS 
and other media publishers. 

 Independent price-reporting organisations are media companies and as such do not 
suffer from the conflicts of interest and commercial incentives that trade 
organizations, banks and exchanges experience when operating indices.   By 
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contrast, independent price-reporting organizations derive their revenue from selling 
subscriptions to their information products.  As trust in these publications is 
paramount for their commercial viability, independent price-reporting organizations 
are highly incentivized to ensure their indices are free from undue political and 
commercial influence.  

 It is noteworthy that in the UK energy markets, prices are already published by 
regulated entities for the purposes of „energy balancing‟ under strict regulation by a 
licenced central entity (National Grid).  This price is largely ignored by the wholesale 
energy market which instead chooses to trust indices and assessments made by 
independent price-reporting organizations such as ICIS. 

 Lastly we note that independent price-reporting organizations are reliant on the value 
they obtain from the accurate creation and publication of these indices.  
Consequently, the prices they publish cannot become “public goods” without 
bankrupting the price-reporting organisation.  

 Indeed, use of price-reporting organisations‟ benchmarks by exchanges for 
settlement purposes should in ICIS‟ view be subject to additional licensing fees 
beyond those charged to “normal” industry subscribers, since the exchanges are in 
effect making a “secondary business” out of the price-reporter‟s proprietary data. 

 

 BOX 7, QUESTION 35:  ICIS recognizes the need for appropriate regulation and 
governance of markets, as this is clearly required to ensure markets can function 
appropriately.  Equally ICIS recognizes that ill-thought-through or inappropriate 
regulation can have hugely damaging consequences.  As such ICIS is happy to work 
with regulators and public institutions in a constructive manner to ensure any 
regulatory framework is fit for purpose and provides appropriate confidence in the 
robustness of the market. 

 Futhermore, ICIS would like to draw the Commission‟s attention to the IPRO code 
developed by ICIS, Argus and Platts, as an example of best practice and appropriate 
self-regulation. 

 

 BOX 7, QUESTION 36:  As described above, ICIS operates in markets where prices 
are already published by highly regulated central bodies working under prescribed 
methodologies and yet the market has indicated that it has greater trust in the 
independent indices and price assessments published by price-reporting agencies.  It 
remains unclear to ICIS how this proposal differs in practice from these 
arrangements. 

 ICIS also believes the Commission may be underestimating the conflicts of interest 
that may exist between public bodies and markets.  For example, during the recent 
LIBOR scandal in the UK, the Bank of England was accused of exerting pressure on 
Barclays Bank to lower its LIBOR submissions. 

 A few such conflicts may be: 

o Public bodies may be subject to greater political influence to raise or lower the 
price of an index (for example energy prices) 

o Governmental authorities, may themselves be significant market participants 
as large purchasers of goods and services and as such may have an interest 
in a high or lower price 
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o Market participants may be less willing to share information with governmental 
authorities as they may fear this information will be shared within the 
government 

o Lastly, as many markets are well-functioning and open to competition from 
independent price-reporting organizations, any attempt to close these markets 
may be considered to be anti-competitive and subject to lengthy, and 
ultimately unhelpful, legal challenge. 

  

 BOX 7, QUESTION 38:  ICIS has largely answered the first part of this question 
above.  ICIS does not believe that public bodies can avoid either the conflicts of 
interest identified or the perception that a public body is prone to political interference. 

 

24 BOX 8, QUESTION 39: Significant challenges would exist in many of the markets in 
which ICIS operates.  In brief major challenges would be: 

o Many public bodies that may be given this responsibility do not have the 
knowledge and experience needed to operate an index effectively.  As this 
activity is not core to their existence they would have little incentive to improve 
their performance. 

o Existence of high-value, long-term contracts priced on existing, trusted 
indices.  In the majority of market where ICIS is active the costs associated 
with re-writing and renegotiating these contracts would be significant. 

o New indices would not to be as trusted as existing indices.  This would lead to 
a decrease in market liquidity, leading to greater levels of volatility and risk 
and therefore increased prices being paid by consumers of the goods traded. 

o New publicly-operated indices would inevitably be subject to legal challenge 
as their operators would become monopolies in previously competitive 
markets. 

o Many parties who did not wish to trade using the regulated index would move 
to jurisdictions outside the control of the regulated parties. In most cases this 
would not require the movement of traders themselves. 

o As off-shore trading would not be subject to much of the existing EU and 
national legislation and regulation, trading may become more open to abuse 
and manipulation by market participants. 
 

 BOX 8, QUESTION 40: As above, it is not practical to mandate benchmarks in spot 
commodities markets. While the use of a particular index could be mandated in a 
related futures market, the effect of mandating the wrong price will be that markets 
will simply cease to use the futures market in question. The history of oil futures 
trading is littered with failed attempts by exchanges to launch futures contracts, most 
of which attracted no users because they settled against a mechanism that did not 
correspond with that used in the physical market – the underlying source of market 
risk. 

 

25 BOX 9, QUESTION 44: ICIS operates in a global marketplace, and its indices are in 
use in virtually every country in the world. 

 

 BOX 9, QUESTION 45: Yes. 


