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CONSULTATION DOCUMENT ON THE REGULATION OF INDICES 
 

A Possible Framework for the Regulation of the Production and Use of Indices 
serving as Benchmarks in Financial and other Contracts 

 
 
We welcome this opportunity to provide you with our comments on the above referenced 
consultation. We have set out our views below and are happy to discuss our response in 
more detail with the European Commission.  
 
By way of background, BATS Chi-X Europe is the largest European equities exchange 
by market share and notional value traded and represents the combination in 2011 of 
the two leading pan-European multilateral trading facilities (MTFs), BATS Europe and 
Chi-X Europe.  
 
Based in London, BATS Chi-X Europe supports competition and drives innovation in the 
European equities markets. BATS Chi-X Europe offers trading in more than 1,800 of the 
most liquid equities across 25 indices and 15 major European markets, as well as ETFs, 
ETCs and international depositary receipts. In addition, BATS Chi-X Europe’s innovative 
smart order routing service allows cost-effective access to other MTFs and 13 primary 
exchanges. BATS Chi-X Europe trading participants receive world-class support 
including sophisticated technical port services with real-time monitoring of latency, 
trading activity, network connectivity and risk management.  
 
BATS Chi-X Europe is the brand name of BATS Trading Limited, a subsidiary of BATS 
Global Markets Inc., a leading operator of stock and options markets in the U.S. and 
Europe. BATS Chi-X Europe is authorised and regulated by the FSA.  
 
BATS Chi-X Europe offers responses to the following questions.  
 
Please note that as a Pan-European stock exchange, BATS Chi-X Europe’s expertise 
and interests lie in equity indices and as such our answers are confined to this particular 
form of benchmark. 
 
(1) Which benchmarks does your organisation produce or contribute data to?  
 
BATS Chi-X Europe has worked in partnership with Russell Investments to create a 
series of new Pan-European indices (CHERI) with the intention of establishing tradable 
products based on them, including derivatives products. These indices are designed to 
appeal to speculative and technical traders as well as buy and sell side firms looking for 
a tradable proxy that represents the performance of European equities more accurately 
than some existing “benchmarks”.   
 
(2) Which benchmarks does your organization use? What do you use each of these 
benchmarks for? Has your organization adopted different benchmarks recently and if so 
why?  
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We use the main national indices (e.g. FTSE100, DAX30, SMI) and pan-European (e.g. 
EuroSTOXX50) to calculate and publish the value of European equities traded on our 
markets and our market share as a percentage of the total value traded in the securities 
included in such indices.  
 
(3) Have you recently launched a new benchmark or discontinued existing ones?  
 
Please see response to Question 1.  
 
(4) How many contracts are referenced to benchmarks in your sector? Which persons or 
entities use these contracts? And for which purposes?  
 
There are an enormous number of bespoke (tailor-made) and standardised contracts 
referenced against mainstream equity index benchmarks and bespoke indices. These 
contracts can be in the form of structured products or notes, ETFs, OTC and exchange 
traded derivatives.   
 
Such contracts are used by the full universe of buy and sell side equity participants to 
support the widest range of trading behaviours, notably to use cash assets to buy equity 
exposure, to gain and hedge short, medium and long term exposure, to effect 
investment decisions e.g. asset allocation, and technical arbitrage.  
 
(5) To what extent are these benchmarks used to price financial instruments? Please 
provide a list of benchmarks which are used for pricing financial instruments and if 
possible estimates of the notional value of financial instruments referenced to them.  
 
The equity index benchmarks are fundamental to the pricing of these financial 
instruments as the expiry price of the instruments will almost always be directly related 
to the value of the index at that point in time. The most widely used index benchmarks 
are the EuroSTOXX 50 index, all the European national large cap indices and an 
increasing number of sector indices.  
 
(6) How are benchmarks in your sector set? Are they based on real transactions, offered 
rates or quotes, tradable prices, panel submissions, samples? Please provide a 
description of the benchmark setting methodology.  
 
Each index provider has its own rules governing the creation, maintenance and 
valuation of their indices.  For the most part these are fully transparent and allow for 
constituent changes and their treatment to be predicted. In the majority of cases, if not 
all, tradable prices are used to value the indices intra-day and the domestic market’s 
closing price (usually generated via the closing Auction) is used to create the end-of-day 
value of the index.    
 
Please also see our answer to question 7 for further comments. 
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(7) What factors do you consider to be the most important in choosing a reliable 
benchmark? Could you provide examples of benchmarks which incorporate these 
factors?  
 
Benchmarks must be fully transparent in relation to their constituents and weightings 
and be governed by fully transparent, robust and non-subjective rules in order that users 
of the indices can predict changes.  All European index providers seek to provide these 
features although this does not avoid the occasional criticism and debate as to certain 
features e.g. is the free float the figure that should be used or the full market cap, should 
firms generating more than x% of earnings overseas be included at all or in reduced part 
etc. All providers are fully aware that they cannot make changes to the indices or the 
rules that would alter the value of the index without prior notice.  
 
More importantly, we believe it is critical that, in order to provide an accurate 
representation of the market that the index benchmarks for, index providers should seek 
to represent the security’s prevailing market price in their indices as accurately as 
possible. This requires that an index provider sources real time market data from all 
venues on which a meaningful proportion of the underlying stock is traded. In particular, 
all of the securities which are included in the main European equity indices are traded on 
BATS Chi-X Europe, with an average Pan-European market share of c. 25%.  In many 
cases, trading in these securities on our market is in excess of 40-50% of the overall on-
exchange activity.  Combining such price feeds is therefore fundamental if the industry 
wishes accuracy and transparency in index valuations and a pre-requisite if it is to 
evolve to a more secure and lower cost environment.     
 
However, we note that currently our transactional values are not included in the 
calculation of the benchmark indices.   This is chiefly due to the ownership structure of 
the main European index providers, which are controlled by national exchange groups.  
 
 
(8) What kinds of data are used for the construction of the main indices used in your 
sector? Which benchmarks use actual data and which use a mixture of actual and 
estimated data?  
 
Cash equity price data is used exclusively to value equity benchmark indices, these 
predominantly, if not entirely, use actual traded prices. Please also see our answer to 
question 7. 
 
(9) Do you consider that indices that do not use actual data have particular informational 
or other advantages over indices based on actual data?  
 
Less liquid constituents that do not trade regularly would be more accurately priced from 
time to time if their prevailing bids and offers were used, rather than what might be a 
stale last traded price.  However, benchmark indices are designed to avoid containing 
such illiquid stocks. The last traded price is otherwise argued to be the most accurate 
price for the stock, as it represents the price at which two counterparties were prepared 
to enter into an actual transaction.  
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Please also see our answer to question 7. (10) What do you consider are the 
advantages and disadvantages of using a mixture of actual transaction data and other 
data in a tiered approach?  
 
In the equity world, combining actual traded prices alongside other data, for example, 
updated bids/offers or mid prices is technically complicated and more expensive to 
achieve. More importantly perhaps, such a combination could result in misleading 
valuations and more volatile indices as untraded prices could affect the index valuation. 
Such, artificially added, volatility would be unhelpful as it would indicate greater risk than 
actually exists and add costs to any contracts based on these benchmarks. 
 
In other less liquid asset classes, a combination of quotes and transactions may be 
appropriate. 
 
(11) What do you consider are the costs and benefits of using actual transactions data 
for benchmarks in your sector? Please provide examples and estimates. 
 
Please see our answer to Questions 7 and 9 for more details.  
 
We firmly believe that the whole market would be more efficient in terms of cost and 
accuracy if index providers were able to use a consolidated price tape comprising traded 
price data from venues executing over a certain percentage of market share. This would 
achieve three key goals: a significant reduction in the fees that would be passed onto 
the clients of the index provider; a more accurate representation of price of the index 
constituents; and, a lower risk environment not subject to the failure of a single provider 
of traded prices. 
 
(12) What specific transparency and governance arrangements are necessary to ensure 
the integrity of benchmarks?  
 
Fully transparent and publically available rules and methodologies are a prerequisite.  
Any subjectivity related to the inclusion or exclusion rules for stocks or how corporate 
actions would be treated is unacceptable.  
 
Governance of these indices should include a cross section of industry stakeholders, 
including trading venues and clearing houses, to ensure effective dialogue and that all 
key matters are discussed and addressed. 
 
We also agree with a framework where adequate controls and procedures are put in 
place to prevent improper influence due to conflicts of interest, through Chinese walls. 
This is particularly so when index providers are controlled by exchange groups. 
  
It is equally key that relevant personnel have the appropriate skills, experience and 
training and be subject to appropriate management and supervision, and that 
appropriate reporting, cooperation and communications exists with relevant supervisors, 
auditors and authorities.  
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(13) What are the advantages and disadvantages of imposing governance and 
transparency requirements through regulation or self-regulation?  
 
Whilst in many cases there is arguably sufficient competition in the benchmark equity 
index calculation space that would suggest that if any one provider failed to meet 
customers’ key requirements they would soon lose business to competitors as clients 
switch allegiance to an alternative index, benchmarks that are established under a 
monopoly protection should be treated with more attention. In particular, such 
benchmarks could be misleading as they often reflect the commercial priorities of the 
corporate group in control of the index provider, rather than providing the actual picture 
of the market, thereby affecting the investors’ views.  
 
Having noted the above, we believe that imposing a complex regulatory-led governance 
or overly prescriptive transparency requirements on equity index providers is unlikely to 
add any value to what is an effective self-regulated industry model. We would welcome a 
framework which sets high level principles and provides for the creation of a voluntary 
code of conduct with which all players should comply.   
 
Furthermore, a sufficient degree of discretion and latitude needs to be left to the index 
providers if they are to foster competition and seek competitive advantage through 
innovation.  
 
Whilst index providers provide transparency, especially in relation to their benchmark 
index compositions, rules and methodologies, they must be allowed to retain certain 
details or processes in order to protect their competitive advantage and encourage 
innovation.  If they were obliged to be totally transparent their competitors will find it far 
easier to replicate indices (but perhaps less efficiently) with significant consequential 
impact on their business. A sufficient degree of discretion and latitude needs to be left 
with the index providers. 
  
(15) Who in your sector submits data for inclusion in benchmarks? What are the current 
eligibility requirements for benchmarks' contributors?  
 
At present index providers obtain their prices from individual stock exchanges on which 
the securities are listed. These traded prices are secured either directly or via quote 
vendors.  
 
BATS Chi-X Europe currently only provides its price data indirectly to Russell, via 
Russell’s price vendors.  However, we have publically announced that we will provide 
our real time price data to anyone wishing to use our data to value indices.  
 
(23) Do you consider that responsibility for making adjustments if inadequate data is 
available should rest with the contributor of the data, the index provider or the user of the 
index?  
 
The user of the index has no control over its valuation.  Responsibility for the index 
valuation should lie with the index provider, which will have rules determining how it 
would calculate the index under various scenarios.  If the nature of the problem lies with 
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the contributor of price data then they would be involved in resolving the problem.  Any 
such problems would be diluted significantly if more than one price source were used by 
the index provider as long as these additional price sources accounted for a meaningful 
proportion of the market activity, perhaps more than 5%. 
  
(24) What is the formal process that you use to audit the submissions and calculations?  
 
As a regulated entity, we have a range of automated surveillance tools and procedures 
that continuously monitor the trades that take place on our venue, which are then 
submitted for the calculation of the CHERI indices.  We also have provisions within our 
rules that enable us to take appropriate action should this be required to ensure our 
trades, and their related prices, are entirely accurate and fully representative. The 
majority of this activity takes place throughout the trading day in real-time, whilst we also 
have surveillance tools that interrogate trading behaviour on T+1.  
  
(25) If there are any weaknesses identified in the audit, who are they reported to and 
how are they addressed? Is there a follow up process in place?  
 
See answer to Question 24 above. 
 
(26) How often are submissions audited, internally or externally, and by what means? Do 
you consider the current audit controls are sufficient? What additional validation 
procedures would you suggest? 
 
See answer to Question 24 above.  
 
(28) Who should have the responsibility for auditing contributed data, the index provider 
or an independent auditor or supervisor?  
 
The index providers are well placed to audit contributing data as it can interrogate price 
movements throughout the day and from one day to the next. Their responsibilities 
would be more easily and more accurately met if they consume and check prices across 
liquid venues.  If the making of indices became a regulated activity (see answer to 
Question 29), then the regulator would be able to supervise the operations of an index 
provider.   
 
(29) What are the advantages and disadvantages of making benchmarks a regulated 
activity? Please provide your arguments.  
 
As mentioned in our answer to Question 13, imposing a complex regulatory-led 
governance or overly prescriptive transparency requirements on equity index providers 
is unlikely to add any value to what is an effective self-regulated industry model. We 
would welcome a framework which sets high level principles and provides for the 
creation of a voluntary code of conduct with which all players should comply.   
 
Nevertheless, regulating the creation and maintenance of equity index benchmarks 
could have the benefit of ensuring full and consistent compliance with what the industry 
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considers to be the key criteria e.g. transparency, quantitative rules of inclusion and 
exclusion (i.e. no subjectivity).   
 
In particular, if the making of benchmarks became a regulated activity, this would also 
ensure that indices are calculated using sufficient prices sources with the following 
associated benefits: 
 

(a) the index would be consistently more accurately priced intra-day;  
(b) the index could be priced using more observations which would more 

accurately reflect its volatility (resulting almost always a slightly lower figure) 
against which a lot of contracts/products are priced; 

(c) the market would not be exposed to the failure of a single exchange as prices 
are being sourced elsewhere. There is empirical evidence that demonstrates 
that when an exchange temporarily suspends trading, its volume does not 
shift to an alternate platform. If the alternate platform’s prices were used in 
valuing the index then continuity could be maintained and the risks of a 
severe market disruption avoided, whilst volume would also move to the 
alternate until the effected exchange resumed trading. If an exchange, as sole 
provider of constituent prices to an index (which is the situation currently), 
was unable to offer trading through expiry of derivative contracts or at the 
close, the index would fail to represent an accurate valuation.  This would 
cause enormous disruption and uncertainty leading to considerable yet 
difficult to measure losses for some participants with resulting litigation 
against the exchange in question and perhaps the index providers;    

(d) Regulation could also help ensure that the market data that is needed to 
provide a complete representation of the prices of index constituents, is 
aggregated through a consolidated tape and is offered by data sources at a 
commercially reasonable price, thereby significantly reducing current fees. 

 
See also answers to Questions 9 and 11.   
 
However, we also note that any regulatory approach needs to preserve the index 
provider’s ability to be innovative and creative whether this is for commercial reasons, to 
meet changing market regulation or meet specific client needs.  
 
(30) Is it possible and desirable to restrict the use of benchmarks? If so, how, and what 
are the associated costs and benefits? Please provide estimates.  
 
This really depends on the definition of benchmark.  If it is a widely acceptabed 
benchmark, especially in circumstances where other providers are providing similar 
coverage, there appears little need to restrict its use.  More esoteric benchmarks, 
however, may have components that are less understood by end users. For them, a 
more restricted use - e.g. not for retail, seems conceivable. 
   
(31) Should specific benchmarks be used for particular activities? By whom? Please 
provide examples.  
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In equity markets, benchmarks are used to set asset managers’ performance objectives 
and then measure their ability to add value. Such benchmarks tend to be broadly based 
in nature in order to best reflect the market in question’s performance.  Structured 
products and derivatives, however, are created on highly correlated but much narrower 
benchmarks comprising highly liquid constituents to provide market participants with the 
proxy they need e.g. FTSE UK All Share index may be the performance benchmark but 
derivatives are traded against the FTSE100.  These proxies, and the products/contracts 
created thereon, are used by the likes of asset managers, traders, brokers and 
performance measurers.  
 
(32) Should benchmarks developed for wholesale purposes be used in retail contracts 
such as mortgages? How should non-financial benchmarks used in financial contracts 
be controlled?  
 
Certain equity benchmarks are used as the basis for structuring wholesale and retail 
products that seek to deliver performance associated with that of the underlying index.  
Such products vary considerably in their risk profile from guaranteed return funds, to 
trackers and leveraged funds. There is no reason why products structured against 
mainstream indices should not be sold to retail customers as long as the benchmark 
itself is properly constructed and maintained. There is sufficient competition in this space 
to provide choice and ensure their efficacy.  Similarly, the structured products’ objectives 
and risk characteristics must be clearly explained and understood.  
 
Certain benchmarks, especially those that comprise less liquid securities or build in 
variations on traditional index methodology e.g. volatility based indices, may be less 
transparent, more subject to external price anomalies and more difficult to perform 
against.  Such benchmarks should perhaps be used by professional market participants 
and not sold in to the retail market.  
 
(33) Who should have the responsibility for ensuring that indices used as benchmarks 
are fit for purpose, the provider, the user (firms issuing contracts referenced to 
benchmarks), the trading venues or regulators?  
 
Many indices are created by index providers to meet a specific client’s needs. Such 
bespoke indices are not  wide-spread adopted benchmarks and in such cases ensuring 
that they are fit for purpose should lie between the provider and customers. The 
customer needs to ensure its requirements are properly and fully documented and 
understood and the index provider needs to ensure that the index performs to these 
requirements.  
 
Ensuring that the mainstream benchmark indices are fit for purpose is partially the 
responsibility of the broader industry and is demonstrated in their usage of such 
benchmarks. The onus to ensure the index is designed and maintained to meet its 
purpose should be on the index provider. Exchanges, particularly in relation to new 
indices, will seek to ensure that the index meets key criteria. Such criteria would include: 
transparent rules and methodology that are soundly based, that the value of the index 
can be continuously and accurately measured and would be extremely difficult to 
manipulate. It is worth noting that central counterparties would share much of the same 
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concerns as an exchange so both parties would need to be satisfied of the efficacy of 
the index before making related products available for trading on an exchange.  
 
If the making of indices became a regulated activity the regulator should ensure that 
index providers discharge the above responsibility properly.    
 
(34) Do you consider some or all indices to be public goods? Please state your reasons.  
 
The concept of public goods for indices seems relevant given the importance that they 
have gained in our day to day life, particularly so for indices that represent the 
benchmark for mainstream financial instruments or for certain standard transactions 
(such as property mortgages).  Because of this attribute, we feel it is very important to 
put in place a regulatory framework that ensures completeness over the contribution and 
transparency over the calculation of the indices. In addition, the licensing of such 
benchmarks on fair, reasonable and non-discriminatory terms should be enforced. 
 
The former means that where the data regarding index constituents originates from 
several sources all of such data should be considered. As noted, we believe that a 
useful tool to consolidate all data would be a consolidated tape.  Transparency means 
that there exist clear and non-subjective rules regarding the index constituents and their 
weightings, in order to allow users of the indices to predict changes. 
 
As mentioned, to implement an effective system to protect public goods, we believe the 
regulator has to have a supervisory role including powers to sanction infringements. 
However, the difficult compromise would be to avoid an unnecessary or excessive 
invasion over the operations of index providers if established mechanisms that counter-
balance conflicts of interest already exist. It is our view that a system that aims at 
protecting public goods should incentivise healthy competition, as this ultimately brings 
benefits to users. To achieve such an objective, any commercial protection that is 
afforded to the intellectual property rights granted to benchmark creators should only 
exist for a limited period of time (no more than 10/15 years).  In the case of benchmarks 
that have been created under a monopoly, such protection period should start from the 
date the benchmark was first created. 
 
 


