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15 November 2012 
 

Dear Sir/Madam, 
 

The Alternative Investment Management Association (AIMA) welcomes the opportunity to provide comments to the 
European Commission (the Commission) on its Consultation Document on the Regulation of Indices (the 
Consultation Document).

AIMA’s Response to the European Commission’s Consultation Document on the Regulation of Indices 
 

1

Many investment managers use benchmarks, determining which to use based on the liquidity of the benchmark 
and the risk fee linked to it.  The ways in which managers use benchmarks include, but are not limited to: 

 
 
AIMA is the trade body for the hedge fund industry globally. Our membership represents all constituencies within 
the sector – including hedge fund managers, fund of hedge funds managers, prime brokers, fund administrators, 
accountants and lawyers - and comprises over 1,300 corporate bodies in more than 40 countries.   
 
We support the Commission’s aim (set out in the Introduction of the Consultation Document) to “improve the 
production and governance of benchmarks” and welcome the work which the Commission is undertaking in this 
important area.  
 

 
• as indicative reference rates by which to compare different investment products; 
• as explicit reference rates by which to calculate the performance of a fund; and  
• calculating coupon payments. 

 
Because of the extensive use of benchmarks by investment managers, it is important – both for our members and 
for the underlying investor- that the benchmarks used are accurate and, to the fullest extent possible, not subject 
to manipulation.  Therefore, we agree with the Commission’s proposals which seek to minimise the element of 
discretion permitted at each stage of the process of compiling and administering a benchmark.  
  
We believe that the Commission may best meet this policy intention where: 
 
• submitting entities submit data which is based, wherever feasible, on actual transactions; 
• submitting entities make their respective submissions as close to real time as possible; 
• there is full disclosure to regulators of submitted data; 
• the index provider is independent of, and not affiliated with, submitting entities;  
• both the index provider and submitting entities are subject to stringent regulatory oversight; 
• a mandatory regulatory code exists for all parties involved in the production of the index; 
• legislators support an appropriate diversity of benchmarks; and 
• for the reasons anticipated by the Commission, a proper transitional period is allowed for the phasing out of 

existing indices and the phasing in of any new regime. 
 
 

                                                 
1  http://ec.europa.eu/internal_market/consultations/docs/2012/benchmarks/consultation-document_en.pdf. 
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We are keen to assist the Commission in any way it considers helpful to achieve its important policy goals.  
 
More detailed comments to the consultation are attached in the Annex to this letter.  
 
Yours faithfully, 
 

 
 
Jiří Król  
Director of Government & Regulatory Affairs  
  



          
  

Annex 
 

 
General comments  

We are pleased that the Commission notes the work being undertaken by other authorities in this area, in 
particular, the Wheatley Review of LIBOR in the UK and the establishment by IOSCO of a task force to develop 
policy guidance and principles on the topic of benchmarks.  We strongly welcome the Commission’s global 
engagement and coordination with the relevant authorities in the US and throughout the world on this important 
issue.  As a trade association with a global membership, we are firmly of the view that what is needed is a 
coherent and consistent framework for benchmarks across all markets.   
 

 
Comments on the matters raised within the Consultation Document 

Rather than respond to each question posed within the Consultation Document, we would make the following 
comments: 
 
Chapter 1 - Indices & Benchmarks: What are they, who produces them and for which purposes? 
 
We agree with the remarks made by Gary Gensler, Chairman of the US Commodity Futures and Trading 
Commission, at the recent ECON open hearing on LIBOR2

 

 when he shared his view that, for a benchmark to be 
reliable: 

• market participants should base their submissions, wherever possible, on  underlying observable transactions; 
• there must be adequate supervision of those market participants which make submissions, and appropriate 

sanctions should be available for those market participants seeking to distort their submissions; and 
• there must be appropriate management and mitigation of conflicts of interest. 
 
We believe that imposing such a framework ensures that benchmarks will be less susceptible to manipulation and 
will restore the confidence of market participants that use them.   
 
Chapter 2 – Calculation of Benchmarks: Governance and Transparency  
 
We agree with the basic premise underlying the proposals in the Consultation Document, namely that, to produce 
a reliable benchmark, it is necessary to eliminate as much discretion as possible from the process both around 
submission of data and the administration of the index.   
 
The framework for the calculation of indices suggested in paragraph 2.5 of the Consultation Document is a sensible 
and workable one and we support the Commission’s wish to make the relevant processes transparent. We believe 
that market participants should make their submissions as close as possible to real time transactions.  We also 
consider that the Commission should thoroughly examine the question of requiring Chinese walls between trading 
desks and those desks making submissions to indices panels. We strongly support measures aimed at eliminating 
conflicts of interest related to establishing and administering benchmarks but, at the same time, it is important 
that any moves in this direction should be proportionate to the issue being addressed.   
 
We have no view as to a suggested minimum panel size, but we believe that the Commission should be mindful 
that, as a general matter, the more entities that are on a panel, the less opportunity there is for any one of these 
entities to manipulate the index. 
 
We would ask that the Commission exercises great care when considering what would be an appropriate sanction 
regime in this context.  It is entirely appropriate that deliberate attempts to manipulate a benchmark should be 
subject to criminal and/or administrative sanction.  However, we also believe that making such sanctions 
automatic upon an erroneous submission would be overly punitive and potentially counter-productive.   

 
Chapter 5 – Impact of Potential Regulation: Transition, Continuity and International Issues 
 
The Commission notes, in Chapter 5 of the Consultation Document, a number of valid reasons why care must be 
taken to ensure a proper and practical transition period from existing indices to those under a new regime.  We 
agree with the Commission in respect of managing such a transaction.  Transactions based or reliant upon an index 
can, indeed, be of lengthy duration and, thus, there will be much work involved in untangling contracts based on 

                                                 
2  See “Remarks of Chairman Gary Gensler European Parliament, Economic and Monetary Affairs Committee September 24, 2012, Brussels 

Belgium”, at: http://www.cftc.gov/ucm/groups/public/@newsroom/documents/speechandtestimony/opagensler-121.pdf.  
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existing benchmarks and (where it is possible to do so) transferring them to a new one.  Therefore, a transition of 
the nature implicitly foreseen in the Consultation Document would be technically and commercially complicated.  
As Commissioner Barnier noted during the ECON open hearing referred to above3

 

, the use of indices has an impact, 
whether direct or indirect, on the end investor and on the real economy. 
 
We agree with the Commission that the existence of problems of this nature does not mean that the work should 
not be undertaken – in the Commission’s own words, at paragraph 5.1 of the Consultation Document,  ‘transitional 
issues do not appear insurmountable’. 
 
However, we are greatly concerned about the impact on our members and would encourage the Commission to 
proceed in a measured manner that provides for sufficient public consultation at each stage of the process.  While 
we appreciate that it is desirable to establish and commence a new regime for benchmarks and indices as soon as 
practicable, the timing should ultimately be dictated by what is best for the end investor.  Moreover, given that it 
is in the interest of all market participants to ensure that such transition is completed without any unnecessary 
disruption to Europe’s financial markets, we believe that such a continuously collaborative approach would best 
yield the desired outcome. 
 

© The Alternative Investment Management Association Limited (AIMA) 2012 
 
 
 

                                                 
3  See Commissioner Barnier’s remarks at the ECON open hearing, (in French) at: http://ec.europa.eu/commission_2010-

2014/barnier/docs/speeches/20120924/20120924_speech_fr.pdf 
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