
 

 

 

 

 
 

 

 

 

HMT response to the European Commission‟s public consultation (10
th

 February 2012) 

on the application of the Acquisitions Directive (AD) 

 

 

The application of Directive 2007/44/EC as regards acquisitions and increase of 

holdings in the financial sector. 

HM Treasury supports the Acquisitions Directive, which we see as an important measure for 

deepening the Single Market in financial services.  We believe the Directive has met its 

objective of providing for appropriate supervisory scrutiny of acquisitions, whilst ensuring 

that such processes are not abused for protectionist reasons.  We welcome this opportunity to 

comment on how the Directive has worked in practice, and to express our views on how the 

Directive might be updated to reflect the changes in the regulatory landscape that have 

occurred in the wake of the financial crisis. 

The current implementation of the Directive is well designed in focussing on the role of the 

competent authority of the “target” of an acquisition. We continue to believe that the “target” 

authority should have the lead role in approving an acquisition. Furthermore, it is appropriate 

for the Acquisitions Directive to address the role of this authority, as it is this authority that 

has the incentive to act in a protectionist manner. 

While we believe that the Directive remains broadly fit for purpose, the FSA has sometimes 

experienced difficulties meeting the time limits for the most complex acquisitions. We 

therefore believe there is scope for lengthening the overall time period of the assessment and 

revising the mechanism for interrupting the assessment. 

 

I. General Questions 

Questions 1-4 seek to assess how successful the Directive has been in preventing the 

prudential assessment of mergers and acquisitions being used to discriminate against 

cross-border acquirers. 

We believe that the Directive has been a success. The Financial Services Authority‟s (FSA) 

experience of applying the Directive to acquisitions of qualifying holdings in UK authorised 

firms suggests that the Directive is working well and delivering the objectives envisaged for 

it. 

The UK has always pursued a policy of non-discrimination concerning acquisitions of UK 

authorised firms. There is no evidence to suggest that the percentage of transactions that were 



rejected or withdrawn differed significantly for UK and non-UK EEA firms either before or 

after the application of the Directive. However, since the introduction of this Directive the 

overall number of approvals of qualifying holdings by EEA firms and individuals in UK 

firms has risen steadily from 374 in 2008 to 577 in 2011. This reflects a corresponding 

increase in notifications from EEA firms and individuals.  

It is hard for us to judge what the impact has been for acquisitions in other EEA jurisdictions 

but there is some evidence to suggest that the Directive has led to greater consistency and 

transparency, making it easier for firms to undertake acquisitions throughout the Union.  

 

II. Specific Questions Related to the Procedure Laid Down in the Directive 

A Notification Requirements 

Question 5 Please outline your experience regarding the extent and nature of any 

preliminary contact ('pre-notification') between authority and acquirer. Did you 

experience any difference between domestic and cross-border acquisitions of holdings 

and, if so, why? 

The FSA holds preliminary meetings with acquirers generally when the acquisition involves 

target firms which are banks or other higher risk firms. These meetings are used to establish 

what level of detail will be required by the FSA to meet the information requirements under 

the Directive, helping to ensure that notifications are complete when they are received. The 

decision to hold such meetings is determined solely according to the risk posed by 

acquisitions; there is no distinction drawn between foreign and domestic acquisitions.  

 

Question 6 Are there in your view any reasons to amend the definition of the 

notification requirement (i.e. definition of qualifying holdings/provided thresholds)? 

Please explain. 

We believe that the definition of the notification requirement is reasonably clear as currently 

formulated. 

 

Question 7 Do you believe it is sufficiently clear when persons 'are acting in concert' for 

the purposes of the Directive? Have you encountered any difficulties with the 

application of the definition of „acting in concert‟ given in Appendix 1 of the Level 3 

Guidelines or with another definition of 'acting in concert' applied by the regulator in 

relation to the obligations of the Directive? Please explain. 

We believe that it is sufficiently clear when persons are „acting in concert‟. The FSA applies 

the definition given in Appendix 1 of the Level 3 Guidelines and has also published some 

further guidance in its Handbook about the aggregation of holdings to help firms and 

potential acquirers understand under which circumstances notification is required.      

 



 

 

Question 8 seeks to assess whether the number of withdrawn applications is higher, on 

average, for cross-border acquisitions than it is for domestic acquisitions. 

The FSA‟s experience of notifications for qualifying holdings in UK authorised firms 

suggests there is no difference in the rates of withdrawals between acquirers from the UK and 

those from other EEA countries. The same is true for acquisitions of full control. 

 

B Exemption from the notification requirement 

Questions 9 and 10 ask whether the exemption from notification for holdings resulting 

from underwriting is appropriate and whether there should be any other exemptions 

from the notification requirement. 

The UK believes that it is appropriate for holdings that result from underwriting to be 

exempted from the notification requirement. The UK believes that the underwriting 

exemption and the exemptions cross-referenced from the Transparency Directive are the only 

ones required. 

 

C Competent authorities 

Questions 11 – 14 consider the effectiveness of the cooperation arrangements between 

the “target authority” and the “acquirer authority”, and explore whether there should 

be a greater role for the “acquirer authority” or the European Supervisory Authorities 

(ESAs) in the assessment. 

The FSA has experienced no problems of cooperation with other authorities either in 

situations where it has been the “target authority” or where it has been the “acquirer 

authority”.  When acting as a “target authority”, the FSA‟s communication with the “acquirer 

authority” usually concerns information relating to the financial soundness and reputation of 

the proposed acquirer, and whether the “acquirer authority” has any objections to the 

proposed acquisition. 

The UK believes that the main responsibility for deciding whether an acquisition will prevent 

the target firm from meeting its prudential requirements should remain with the “target 

authority”. We also believe that the Directive is well designed in focussing on the role of the 

“target authority”, as it is this authority alone that has the incentive to act in a protectionist 

manner.  

The UK considers it appropriate that the "acquirer authority" should only have a consultative 

role in assessing whether the target entity will be able to continue to meet its prudential 

requirements. On the wider question of the role of the “acquirer authority”, the UK considers 

the Directive should not operate to prevent the imposition of requirements on the acquirer 

under the law of the home state for prudential purposes.   



It is not necessary for the “acquirer authority” to be brought within the scope of the Directive 

to resolve the problems of protectionism the Directive was intended to address.  The 

“acquirer authority” should not be subject to the restrictions in the Directive to enable it to 

take measures to address the structure of financial institutions where it is necessary to do so 

to address micro-prudential or financial stability concerns. An example of such a measure in 

the UK is the Independent Commission on Banking‟s proposal to “ring-fence” retails banks. 

One feature of the ring-fence proposed by the ICB is a prohibition on a ring-fenced bank 

owning a bank which conducts activities which the ring-fenced bank itself is not permitted to 

conduct.  We do not consider that Directive should prevent the adoption of such a measure, 

nor any other macroprudential or other measure which is undertaken to address domestic 

financial stability concerns or to promote effective micro-prudential regulation. 

We do not think it is appropriate for the European Supervisory Authorities (ESAs) to be 

involved in any individual assessments beyond the role set out in Article 34(2) of the ESA 

Regulations. We believe that supervisory decisions about individual firms should remain the 

responsibility of national supervisors.  This is in accord with the political agreement 

establishing the ESAs, which clearly stated that day-to-day supervision remains a national 

responsibility. Authorisation and potential changes in control of firms plainly fall into the 

category of day-to-day supervision. 

 

D Time limits 

Question 15 Is the 60 day time limit satisfactory in practice? How often has the 60 day 

time limit been exceeded in your experience with the notification process? Is there any 

difference related to the time needed for the assessment of cross-border acquisitions of 

holdings and domestic acquisitions? Is there any need to increase or shorten this time 

limit? Is there any need to provide for longer interruption periods? Please explain. 

While the FSA has never exceeded the 60 day time limit, it can be extremely challenging to 

meet this timescale in certain cases, notably banking and large insurer acquisitions.  

Naturally, where the proposed acquirer is a foreign firm, it can take longer to collect 

information and perform due diligence than where the acquirer is in the UK and the FSA 

already holds certain information (especially where the acquirer is an FSA authorised firm).  

We would support further consideration of whether the time period should be extended in 

certain circumstances.  

We believe that the current provision for an interruption period should be revised so that the 

clock should only re-start when the outstanding information is received, rather than after a set 

time limit.  We would also support further consideration of whether the competent authority 

should be allowed to stop the clock after the initial request for information in certain 

circumstances. 

 

Question 16 In your experience, how does the procedure defined in Directive 2007/44 

EC relate to other regulatory procedures, such as the ones provided in the EU Merger 



Regulation or under national rules on merger control? Is there any need for 

convergence? Please explain. 

The FSA‟s prudential assessment under the Acquisitions Directive is separate from other 

European and national procedures associated with merger control. We do not see any need 

for convergence, as these are separate processes aimed at delivering different objectives. 
 

 

III. Specific questions related to the assessment provided for in the Directive 

A. Assessment criteria 

 

Question 17 Do the Level 3 Guidelines provide sufficient clarification of the assessment 

criteria? Which areas need more clarification? 

We believe that the Level 3 Guidelines provide sufficient clarity in most areas of the current 

assessment criteria and help ensure a consistent approach across the three different financial 

sectors.  

 

Question 18 Do you see consistency and transparency in the application of the 

assessment criteria between Member States? Are there any specific criteria that create 

particular concerns in terms of consistency and transparency? 

We have not consulted with other Member States on this point specifically. While we 

understand there may be some minor differences in approach, we  believe that the assessment 

criteria are broadly being applied consistently and transparently across Member States. 

 

Question 19 Are the existing assessment criteria satisfactory in your view? Is there any 

need to consider clarifying the existing criteria, removing any criteria, or adding 

additional criteria? 

Question 20 The experience in the financial and economic crisis has triggered several 

important regulatory initiatives aiming at reinforcing financial stability. Do you 

consider it necessary to adjust the prudential assessment criteria to address for example 

concerns about financial stability and the emergence of financial institutions that are 

"too big to fail" resulting from M&A activity? 

The UK believes that all the current assessment criteria remain necessary for the assessment 

of acquisitions.  However, there may be a case for adding further criteria, taking into account 

the lessons learnt in the financial crisis.  

Plans for regulatory reform in the UK will place a greater emphasis on the resolvability of an 

institution, particularly credit institutions and insurers.  We believe that considering the effect 

an acquisition would have on an institution‟s resolvability would certainly not be 

incompatible with the existing Directive (especially given Recital (4) which states that „The 

prudential assessment of a proposed acquisition should not in any way suspend or supersede 

the requirements of on-going prudential supervision and other relevant provisions to which 



the target entity has been subject since its own initial authorisation‟).  However, it may be 

appropriate to include a reference to prudential requirements contained in forthcoming 

legislation for an EU crisis management framework. It will be important for acquirers to 

show credible plans to the target authority on future compliance with such legislation, 

including how they will look to meet the resolvability requirements. 

Finally, it may be helpful to have further guidance as to how the requirement in the Directive 

to ignore the economic needs of the market is to be understood in a time of financial and 

economic crisis, when the state of the market is such that authorities may need to facilitate 

takeovers and acquisitions in order to reduce systemic risk and ensure financial stability. 

 

Question 21 Are you aware of any cases in which additional criteria have been used in 

practice by prudential authorities? 

The UK complies fully with the Directive and does not apply any additional criteria in the 

prudential assessment of acquisitions. 

 

Question 22 In your experience, is it more difficult to get an approval decision for cross-

border acquisitions of holdings than for domestic acquisitions? If that is the case, how 

would you explain such a difference? Are there any material differences in this regard 

between acquiring qualifying holdings and acquiring control? 

The FSA‟s experience of notifications for qualifying holdings in UK authorised firms 

suggests there is no difference in the rates of approvals between acquirers from the UK and 

those from other EEA countries. The same is true for acquisitions of control. 

 

Question 23 In your experience, have you appealed more often against decisions related 

to cross-border acquisitions of holdings than those related to domestic acquisitions? In 

which kind of appeal have you succeeded more often? How would you explain any 

potential differences? Are there any material differences in this regard between 

acquiring qualifying holdings and acquiring control? 

The FSA does not experience higher rates of appeal from potential cross-border acquirers 

than it does from potential domestic acquirers. 

 

Question 24 In your experience with the notification process, which of the criteria tend 

to give grounds for a prohibition decision most often? Are there any differences 

between Member States? 

The most common grounds for objection are reputation, experience, financial soundness and 

whether the UK person will be able to comply with its prudential requirements. In this 

respect, there is no distinction which can be drawn between foreign and domestic acquirers. 

 



Question 25 In your experience, how frequent are prohibition decisions on the grounds 

of incomplete information? Are there any differences between Member States? 

The FSA has never objected to a proposed transaction on the basis of missing information. 

 

Question 26 Please outline the extent to which in your experience approvals of 

acquisitions of qualifying holdings/control have been subject to conditions or remedies 

aimed at addressing the supervisors' concerns. 

The FSA occasionally approves acquisitions of qualifying holdings subject to conditions. 

These conditions usually relate to capital requirements. 

 

B. Required information 

Question 27 Do the Level 3 Guidelines provide sufficient clarification of the information 

required? Are there any differences between authorities in the Member States as 

regards the information they require? 

The Level 3 Guidelines generally provide sufficient clarification of the information required.  

 

Question 28 In your experience, has the proportionality requirement referred to above 

been applied in a satisfactory manner? Please explain. 

The FSA takes a proportionate approach to applying the assessment criteria. While a complex 

transaction may require the maximum amount of time set out in the Directive (for example, to 

receive and review the full range of information on the proposed controllers and the proposed 

form of their control), simpler transactions, such as a minor re-organisation of an existing 

group, may only require a couple of days (because, for example, the transaction relates to 

existing approved controllers, where the FSA already holds information on and has sufficient 

knowledge of the controllers to be in a position to make a decision). 

 

C. Competing proposals 

Question 29 If you have ever been competing with parallel bids of local acquirers, did 

you perceive the notification and approval process to be fair and non-discriminatory 

between you as the cross-border acquirer and the local acquirers? 

Question 30 In your experience with competing bids/parallel notifications, have you 

succeeded more often with domestic acquisitions of holdings than with cross-border 

acquisitions? If that is the case, how would you explain such a difference? Are there any 

material differences in this regard between acquiring qualifying holdings and acquiring 

control? Please explain.  

There is no evidence to suggest that domestic acquisitions succeed more frequently than 

cross-border acquisitions where there are competing bids. The FSA does not discriminate in 

favour of local acquirers in these cases or in any other cases. 



IV. Specific questions related to the assessment provided for in the Directive 

A. Sanctions 

Question 31 How have the sanctioning powers referred to above been applied in 

practice in different Member States, in your experience? Is there any need for further 

harmonisation in the way those sanctioning powers are applied? Please explain. 

In accordance with the relevant directives, the FSA has the power to impose a restriction (for 

example, on the voting rights of the acquirer) or to apply to a court for an order for sale of the 

holdings.  In practice, however, the FSA has never had to apply either of these powers.  

Where an acquisition has taken place in breach of the notification requirement, the acquiring 

party has always been persuaded to dispose of their holding on a voluntary basis. We 

therefore believe that it is sufficient for competent authorities to have such powers available, 

and there is no need for further harmonisation in the way they are applied.  

 

B. Harmonisation 

Question 32 In your view, have the Directive and the Guidelines provided by the former 

Level 3 Committees been applied uniformly across the EU? Is there any need to provide 

for additional binding Level 2 legislation for implementing the Directive? Is there any 

need to replace the Directive with a Regulation to ensure further convergence in the 

decision-making practice across the EU? Please explain. 

We believe that the existing approach of a maximum harmonising Directive backed up with 

Level 3 Guidelines already provides a sufficient level of harmonisation and convergence. We 

do not believe there is any need for additional Level 2 legislation for implementing the 

Directive. 

We believe that it is appropriate for the legal instrument to remain as a directive for as long as 

its purpose is to amend other directives. 

 

C. Other questions 

Question 33 In your view, is there any need to introduce a similar framework in any 

other upcoming or existing legislation in the financial sector (i.e. derivatives, regulation 

of central securities depositories, regulated markets)? Please explain. 

There may be a case for introducing similar frameworks in certain pieces of upcoming 

legislation (and we note that there are provisions for acquisitions of central counterparties 

within the forthcoming legislation on derivatives). However, we believe it is better to 

consider the specific need for such provisions within the context of each new legislative 

proposal, rather than as an amendment to the Acquisitions Directive. 


