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Dear Sir or Madam, 

 

On 8 October 2011, the European Commission started a public consultation on the application of Directive 

2007/44 EC as regards acquisitions and increase of holdings in the financial sector. On behalf of the 

German Banking Industry Committee we welcome the opportunity to comment on this consultation paper.  

 

I. General Questions 

 

(1) Generally speaking, we should like to point out that - simply by virtue of its harmonising effect - 

the Directive and its application have already engendered a rather constructive convergence of the legal 

framework. The preparation of domestic notifications can also generate considerable benefits for an 

understanding of the notification requirements in other EU Member States. This is particularly helpful in 

the event of acquiring a group of subsidiaries in different EU Member States.  

 

Despite the aforementioned basic harmonisation, in some parts, the national implementing regulations 

feature very pronounced differences in terms of their structure and also in terms of their specific 

provisions; whilst not limited to, this is especially true for the forms that need to be filled in. Last but not 

least, due to the nature and number of individual documents that need to be enclosed and also due to the 

complex system of exemptions and sub-exemptions, the individual national notifications still require a 

high degree of detailed knowledge. A comparison between the German Ownership Control Regulation 

(InhKontrollV) and the Austrian Ownership Control Regulation (EKV) provides a very clear illustration of 

these differences. This puts the harmonisation success into a slightly different perspective: More often 

than not, acquisitions are made under a lot of time pressure. Hence, in order to prepare the requisite 

notifications, the compelling need to consult law firms domiciled in the individual target countries will 

remain. The individual requirements still feature complexity and this is even further compounded if (in the 

individual EU Member States) the acquisition involves a group of companies that belong to different 

prudential categories (bank, investment firm, payment institution, capital investment company etc.) or if 

different levels of holdings are being acquired. Occasionally, the resulting notification requirements vary 

greatly.  

  

One of the main remaining obstacles consists in the provision that the assessment period will be limited 

to 60 working days following the complete submission of the necessary documents to the full satisfaction 

of the competent authority. The latter provision provides individual supervisors with an opportunity to 

steer initialisation of the 60-day-deadline. In individual cases, ascertaining the reason for a sluggish 

prudential assessment of acquisitions and increases in holdings may result difficult. At this juncture, a 

solution should be found. This is particuarly relevant in view of the time pressure which tends to 

accompany acquisitions.  

 

(2) In the event of the acquisition of a group, notifications may become necessary in several EU 

Member States. The heterogeneity of different national implementing regulations including the forms 

which need to be filled in as well as the limited time available suggests appointing a legal counsel for the 

representation of ones‘ interests in these countries. Through their regular networks, lawyers who are 

familiar with the competent authorities can engage in liaison work with the competent authority. 

Basically, this can accelerate the process additionally.  

 

Generally, there is transparency of processes and the overall impression given was that of a well-meaning 

treatment.  

 

There have been reports of authorities in individual states adopting a more formal approach and 

requesting documents, which in their view are still missing, in an utterly unambiguous manner. In other 
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EU Member States, the same procedure appeared less transparent. Yet, the overall impression was that 

processing was uncomplicated. On aggregate, the approval decisions were taken in an encouragingly swift 

manner.  

 

(3) Here, too, what has been pointed out under (1) and (2) applies accordingly; the specific national 

requirements are not entirely identical in terms of their details. For instance, § 9 InhKontrollV does not 

mention any limitation period for the past sanctions that need to be disclosed whilst § 14 of the Austrian 

EKV confines itself to 10 years.  

 

In terms of the complexity of national requirements, there may be considerable and onerous notification 

and documentation obligations which, in certain cases, will potentially no longer be reasonably 

manageable. This is especially true in the event of acquisitions of a group of institutes where individual 

companies are located in different EU Member States. Even if these may indeed be worded in an identical 

manner in individual EU Member States, this applies to the requirements concerning e.g. business plans 

(cf. § 15 InhKontrollV and § 14 Austrian EKV). Fairly quickly, this may even confront larger acquiring 

institutes with excessive challenges which is compounded by the fact that individual national authorities 

apply potentially different criteria when it comes to the presentation of the business strategy. More often 

than not, acquisitions do not lend themselves to detailed masterplans and roadmaps: Frequently, when 

the acquisition takes place, the envisaged exposures, intra-group transactions or future outsourcing 

transactions cannot be defined with sufficient precision for the purposes of the Directive. Sometimes, 

there is an acquisition of a group that is present in one or several Member States. Usually, under the 

provisions of the purchase contract, finalisation of the overall deal will be subject to approval of all 

competent national authorities. In these cases, this can lead to imponderabilities concerning the exact 

completion date of the acquisition which may pose certain problems with regard to the purchase price 

evaluation and the timely provision of funds (potentially, the latter will have to be put on hold for several 

months).  

 

In this context, it would be of great assistance if all EU Member States could agree on identical forms and 

questionnaires that are easier to fill in. For instance, the German and Italian forms could not be any more 

different from each other. Even for a German acquirer, the mere Annex 1 and Annex 2 of the German 

Ownership Control Regulation can hardly be regarded as "user friendly" (suffice it to compare the 

requirements stipulated by No. 6 under Annex 1).  

 

(4) On the whole, the harmonisation surely helps the acquirer to gain a clearer idea as to which 

documents will be required and what the procedure will be. However, a genuine comparison will probably 

only be possible if comparable companies i.e. respectively one bank or one investment firm will be 

acquired in different EU Member States. However, on a more general note, we should like to point out 

that any claims that domestic acquisitions will usually be smoother and more transparent than cross-

border acquisitions would be unwarranted.  

 

 

II. Specific questions related to the procedure laid down in the directive 

 

(5) To date, preliminary contacts between authority and acquirer did not feature any general 

problems. There has been no difference between domestic and cross-border acquisitions under the new 

legal framework. This was surely also furthered by the precautionary involvement of local colleagues or of 

lawyers who are familiar with the competent authorities.  

 

(9)  We can see no reason why the exemption from the notification requirement may not be 

appropriate.  
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(10) There is reason for exemptions from the notification requirement or at least for facilitations 

beyond this (under § 16 German Company Control Regulation) in the event an intra-group restructuring. 

Firstly, once the acquisition has been completed, probably what will often happen is that companies 

belonging to a corporate group which has been acquired will be transferred to an intermediate holding 

company within their own group. Yet, the same line of argumentation would also be possible if holdings 

were transferred within an existing group to another company belonging to the same group (for instance 

an intermediate holding company). Such reorganisations may take place within a banking group whose 

supreme group holding is subject to the consolidated supervision of an EU Member State’s regulator. In 

such cases even the regular notifications of holdings should be deemed sufficient (at least if and when the 

acquiring intermediate holding company is also domiciled within the EEC). If need be, it would be possible 

to adopt incremental facilitations: Unless these are financial holding companies or if the acquiring 

intermediate holding company is domiciled in a third country, then, at a minimum, further reduced 

notification requirements would be conceivable. Provisions like the ones which can be found under § 

16(1) German Ownership Control Regulation but also the ones which can be found under No. 19 of the 

Level 3 Guidelines ought to be extended.  

 

There is also another scenario that would warrant an exemption from the notification requirement: We 

are referring to any holdings acquired within the framework of underwriting of financial instruments 

and/or placing of financial instruments on a firm commitment basis. Here, an exemption appears 

appropriate in the event of a transfer of holdings during a securities lending transaction or a repo 

transaction for a limited period of time. This holds especially true if and when said transaction takes place 

within one and the same group. At this juncture, it would be absolutely possible to apply, by way of 

analogy, the restrictions listed under Article 1, Directive 2007/44/EC. In other words: First, these rights 

shall not be exercised or otherwise used to intervene in the management of the issuer and, secondly, 

they shall be disposed of back within one year after acquisition.  

 

(11) We have not become aware of any negative experience since the Directive was implemented.  

 

(13) Basically, we feel that the primary competence of the target country supervisors is satisfactory. 

However, it would to be welcome if there was only one national incoming authority for all target 

companies of one group that are being supervised within one State; in France, for instance, CECEI and 

AMF have to be addressed separately, with each requiring their own, unique forms.  

 

However, if the acquiring company is an institute which is supervised within the EU, the domestic 

supervisor’s role concerning the acquirer should be strengthened further than is currently envisaged 

under No. 14 of the Level 3 Guidelines. This further strengthening is at least auspicable as regards the 

typical questions concerning the general suitability of the organisation and the reliability of the acquirer. 

All EU States act on the basis of the same EU provisions. It is hardly conceivable that the acquiring 

institute will be deemed as duly organised and reliable by its domestic supervisor whilst the supervisor of 

the acquisition candidate will harbour significant doubts about this.  

 

This should also be reflected in the disclosure obligations. There should no longer be an onus on persons 

who have earned a reputation as a reliable business manager in their home country, to provide detailed 

evidence of this, yet again, in the target country. At present, No. 14 of the Level 3 Guidelines merely calls 

for a fully comprehensive consideration of the point of view of the domestic supervisor. In lieu of this, it 

would be possible to stipulate that the target country supervisor may only digress from the domestic 

supervisor’s assessment of the acquirers reliability in those cases where he has compelling reasons for 

this. Whilst at present, No. 92 ff. of the Level 3 Guidelines are conceived of as a duty to cooperate and 

exchange information, based on the foregoing, said provisions could be put into a more stringent 

language.  
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Also the past sanctions which have to be disclosed may be perceived differently by the target country 

supervisor than by the domestic supervisor who, on the whole, is more familiar with the acquirer. In our 

view, an institute which is subject to supervision in one Member State should not have to disclose the 

entire range of sanctions that may have occurred in the past to each and any national supervisor. Under 

the supervision of the sanctioning authority, more often than not, the reasons for such sanctions will have 

been addressed and relegated to the past.  

 

In a similar vein, the acquirers domestic supervisor will be familiar with the acquirer’s group structure. 

Under the present legal framework, each and any affected national supervisor will have to receive an 

explanation of the group structure; here, some supervisors might be satisfied with rather generic 

information whereas other supervisors may insist on more detailed information. As far as the acquirer is 

concerned, especially larger groups of institutes are currently at a disadvantage. This is due to the more 

demanding disclosure requirements concerning their group structure. At this juncture, it would be 

judicious to leverage the findings that are already available to the acquirer's domestic supervisor to a 

greater extent. Eventually, this may allow dispensing with the need for an additional submission of 

documents on the group structure altogether. Of course, a different solution will have to be found if the 

acquirer is not supervised. The aforementioned deliberations shall apply also with regard to the 

documentation of the existing financial resources.  

 

In cases where there is a cross-border acquisition of system-relevant subsidiaries within the EU, the 

competent EU supervisors might be granted a certain room for discretion that would increase 

incrementally as a function of the respective system relevance; in other words, here, too, the system of 

proportionality should apply.  

 

Based on the foregoing, the competent authority of the respective target country could be assigned a 

greater role if a banking group is being acquired, whose supreme group holding is subject to the 

consolidated supervision of the competent authority by an EU Member State, i.e. where at the same time 

the acquirer control procedure shall also be performed for said parent company. Provided that, based on 

its findings, the authority in charge of the consolidated supervision of the acquisition target agrees to the 

acquisition of the parent company, a subsidiary’s supervisor who is based in another EU target country 

should only have the right to challenge this decision on particularly compelling grounds. This should 

already apply to the ascertainment of the submission of sufficient documents for triggering the 60 day 

deadline.  

 

 

(14) We feel that an involvement of the ESAs will be extremely helpful if and when the cross-border 

acquisition involves a banking group which is spread out across several Member States. Using the EBA as 

a focal point for the procedure might considerably facilitate the whole process, since EBA, in turn, might 

be able to negotiate the requirements for the documentation with the individual supervisors. This might 

also generate considerable savings as far as the costs for the involvement of external law firms are 

concerned. The EBA could already centrally manage the moot point of the completeness of the requisite 

documentation. Hence, we feel that a specific cooperation between the EBA and the acquirer’s domestic 

supervisor (and/or the parent bank in the event of the acquisition of a group) is a solution that is worth 

considering. 

 

Even in cases where there is but one international acquisition target, a central EBA competence might 

make sense; it could curb national considerations (which may have a political agenda) on the part of 

supervisors in the target country.  

 

On the whole, we strongly support deliberations on an integration of the EBA (ESAs).  
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(15) Practically, when taking into account weekends and banking holidays, the 60-day-deadline may 

translate into a three-month-deadline. Whilst lapses of this deadline do not appear to be an issue, the key 

attention ought to be focused on the question of the completeness of the documents that have been 

submitted; under the present proposals, said completeness would have to be assessed on an individual 

basis by each and every supervisor (c.f. also (1) and (14)). Once all documents that are deemed 

necessary have been submitted, the countdown towards the 60-day-deadline will begin. In the event of 

an acquisition by a bank which is subject to prudential supervision within the EU, this deadline would 

appear rather long. More often than not, the assessment will already begin upon submission of the first 

documents. Hence, especially in cases where there have been longer waiting periods concerning the 

initialisation of the deadline, it should be possible to ask for a shorter period than the 60-day-deadline.  

 

Furthermore, the respective Member State’s national supervisor will already be familiar with the reliability 

of the acquiring institute which is domiciled within the EU (cf. (13)). No. 14 of the Level 3 Guideline 

envisages a recommendation. In our view, a recommendation is not stringent enough. There ought to be 

binding rules as to when a concerted action is needed and, if applicable, what the exact timing thereof 

should be (this would have to include the competent ESA, cf. (14)). Said concerted action should handle 

pending issues in a collegiate procedure involving all relevant prudential supervision authorities and it 

should take place under the aegis of the acquirer’s domestic supervisor. On principle, this would 

considerably expedite the current deadline. In order to initiate the 60-working-days-countdown, the same 

procedure could be applied if and when individual authorities call the completeness of the documents 

(e.g. business plan) which have been submitted into question. Should clarification of individual items 

require more time then this could be offset by means of extending or suspending the respective deadline. 

 

(16) We would like to reiterate our support (c.f. (14), (15)) for a centralisation of cross-border 

acquisition procedures by shifting them to the competent ESA.  

 

(18) Basically, in our view, the assessment of the business plan is a moot point. Yet, we have already 

set out that, at this juncture, either the acquirer’s domestic supervisor or the authority that is competent 

for the consolidated supervision of the acquisition target (should there be the acquisition of a group) 

ought to be granted a leading role.  

 

(19) Wherever possible, we have addressed this during the discussion of the other detailed points.  

 

(20) Whilst we have suggested certain facilitations, we also indicated that it would be acceptable if 

our proposals were not implemented or implemented only in parts (c.f. (13)) in the event of an 

acquisition of deposit-taking banks (whilst not limited to, this applies especially to system relevant 

banks).  

 

(22) We do not perceive any fundamental disadvantages when it comes to cross-border acquisitions. 

In other words, also a domestic acquisition (or disposal) can turn into a difficult process for stakeholders.  

 

(25) As far as we know, the competent supervisory authorities are very clear in requesting missing 

documents; there have been no negative assessments ending the procedure on the sole ground that the 

documentation was incomplete.  

 

(27) Please cf. various of our presentations above. In our view, there is a vital need for standardised 

forms.  

 

(28) As far as the acquisition of a group was concerned and in terms of several smaller subsidiaries, 

the proportionality requirement referred to above has absolutely been applied in a rather consistent 

manner. We would like to reiterate a point which has already been stressed repeatedly above: There 
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should be even greater use of a consolidated supervision within the EU since this will benefit the acquiring 

institute.  

 

(32) As a minimum, the aforementioned suggestions could be fleshed out further.  

 

We would appreciate it if our views were taken into account in the ongoing consultation process. We 

would be happy to provide further information about any of the issues raised. 

 

Yours sincerely, 

on behalf of the German Banking Industry Committee 

Federal Association of German Cooperative Banks 

 

 

 

 

Dr. Holger Mielk Peter Langweg 


