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3. EXPLANATORY MEMORANDUM 

I. GENERAL 

1. Purpose and background 

The purpose of this Bill is to ensure the implementation within the Electricity 
Act 1998 of Directive 2001/77/EC of the European Parliament and of the 
Council of the European Union of 27 September 2001 on the promotion of 
electricity produced from renewable energy sources in the internal electricity 
market (OJ EC L 283) (hereinafter referred to as "the Directive") whose 
implementation deadline is 27 October 2003.  

The Directive is intended to stimulate the production and use of renewable 
electricity. The Annex to the Directive specifies national indicative targets for 
each Member State showing the percentages to be attained. The percentages 
indicate which part of overall electricity consumption in 2010 should be 
produced from renewable energy sources in each Member State. The 
Member States must take the measures necessary to ensure that the indicative 
targets are attained as much as possible. These measures should be evaluated 
by the European Commission (hereinafter referred to as "the Commission") 
and if the targets are not reached the Commission may under particular 
conditions impose mandatory targets. In accordance with the objective of the 
Directive, it is incumbent upon the Member States to establish a system of 
guarantees of origin of renewable electricity, examine the national legislation 
for possible provisions hampering the attainment of the objective of the 
Directive, and adapt their electricity grid in such a way that the access, in the 
broad sense of the term, of renewable electricity to the grid is sufficiently 
guaranteed. 

As a result of the adoption of the Electricity Directive1, implemented in the 
Electricity Act 1998, the electricity market has already been partly liberalised. 
Large and average consumers already have freedom of choice while small 
consumers can currently choose a supplier only if they wish to make use of 
renewable electricity. Accordingly, it is important to enhance the transparency 
of the choice for (small) consumers between conventional (non-renewable) 
and renewable electricity. In the Netherlands, this is currently provided for 
through the system of green certificates. This system has a national focus but 
with a view to encouraging the production and consumption of renewable 

                                                 
1  Directive 96/92/EC of the European Parliament and of the Council of 19 December 1996 concerning 

common rules for the internal market in electricity (OJEC L 27). 



electricity it will be transformed into a system of guarantees of origin as 
introduced by the Directive at European level.  

In anticipation of this Bill, the Bill amending the Electricity Act 1998 to 
enhance the environmental quality of electricity production (Parliamentary 
documents II-2002/03, 28 665, Nos 1-2; hereinafter referred to as the "MEP 
Bill") has been introduced in Parliament. While one of the aims of the MEP 
Bill is also to stimulate the supply of renewable electricity, it follows a 
separate procedure and should become law in spring 2003. There is, on the 
one hand, a formal reason for this. Most of the provisions laid down in the 
MEP Bill do not appear in the Directive and, in accordance with 
instruction 337 of the [Dutch] Instructions on Legislation, may therefore not 
be incorporated in this Bill for implementing legislation. On the other hand, 
the MEP Bill is connected with the phasing-out of tax incentives for the 
supply of renewable electricity, combined heat and power generation and 
climate-neutral electricity. The effect of the Bill will be that the production of 
renewable electricity, combined heat and power generation and 
climate-neutral electricity in the Netherlands is promoted through a system of 
subsidies. For the exact contents of the MEP Bill and the explanatory 
memorandum pertaining to it I refer to the relevant parliamentary documents. 

 2. Obligations under the Directive that are not transposed into 
legislation 

Where necessary, this Bill transposes the Directive into Dutch legislation. This 
transposes the Directive into Dutch legislation. This transposition concerns in 
particular Article 5 of the Directive concerning guarantees of origin, and a part 
of Article 7 concerning the connection of producers to the grid (see also 
section 3 of this Explanatory Memorandum). The definitions laid down in 
Article 2 of the Directive will be incorporated in the Electricity Act 1998 
through the MEP Bill. The entire European Union will thus use the concept of 
"electricity produced from renewable energy sources" in a uniform manner 
which will be conducive to the establishment of a single electricity market and 
ensure the reliability in any Member State of renewable electricity from any 
other Member State. 

However, the nature of most articles of the Directive is such that they do not 
require implementation in legislation. The way in which the Netherlands will 
deal with such provisions from the Directive is set out below. 

2.1 Article 3 

The purpose of Article 3 of the Directive is to press the Member States to take 
sufficient appropriate measures to increase the share of electricity 
consumption from renewable energy sources in their overall electricity 
consumption and stimulate the production of electricity from renewable 
sources. In order to have a clear overview of the position of individual 
Member States in relation to the targets for electricity consumption from 
renewable energy sources, the Member States must not later than 
27 October 2002, and every five years thereafter, publish a report setting 
national indicative targets for future domestic consumption and an outline of 
the measures taken to achieve these targets. Moreover, each Member State 
must publish, for the first time not later than 27 October 2003 and every two 
years thereafter, a report which includes an analysis of success in meeting the 



national indicative targets, taking account of the commitments made in 
connection with climate policy.  

It is for the European Commission to judge what are "appropriate steps". If the 
Commission concludes that national indicative targets have not been achieved 
for reasons that are unjustified or do not relate to new scientific evidence, it 
may submit proposals to the European Parliament and the Council setting 
mandatory targets.  

Since the liberalisation of the Dutch renewable electricity market on 
1 July 2001 and through strong tax incentives on the demand side, the number 
of customers of renewable electricity has increased substantially. Various 
measures have been taken to stimulate the use of electricity from renewable 
sources. First, the reduced rate of regulatory energy tax (hereinafter referred to 
as "REB") charged on most types of renewable electricity, introduced by the 
Act of 12 December 2002 amending tax legislation (Tax Plan 2003, Part I, 
Staatsblad 615; hereinafter referred to as "Tax Plan 2003, Part I"), which 
replaced the zero rate from 1 January 2003 in Article 36i(6) of the 
Environmental Tax Act (hereinafter referred to as "Wbm"). Secondly, the 
supply of renewable electricity will be stimulated by the system included in 
the MEP Bill, as indicated in section 1 of this Explanatory Memorandum. The 
MEP Bill is expected to become law in spring 2003, amending chapter 5, 
section 2, of the Electricity Act 1998. Under the MEP Bill, producers of 
renewable electricity qualify for multiannual subsidy per kWh which will 
depend on the difference in cost price between the relevant type of renewable 
electricity and conventional (non-renewable) electricity. The subsidy is 
granted by the grid operator [system operator] of the national high-voltage 
grid and is linked to a number of criteria, including the issue of green 
certificates. Thirdly, there is the Energy Programmes (Subsidies) Decree (the 
BSE Decree of 8 December 1997, Staatsblad 623, as last amended by the 
Decree of 7 December 2001, Staatsblad 663). One programme covered by this 
Decree is the Renewable Energy Netherlands (DEN) programme of the 
Netherlands Agency for Energy and the Environment (NOVEM). The DEN 
programme stimulates research and development and demonstration projects 
relating to production and consumption of renewable electricity. It takes the 
form of tenders in which applications for subsidy are checked against 
specified criteria to determine which applications reach the highest "scores". 
The applications with the highest "scores" qualify for subsidy. The activities 
carried out by NOVEM under the DEN programme and those which NOVEM 
commissions to third parties contribute to the achievement of the policy 
objectives regarding renewable electricity. Fourthly, consumers and housing 
corporations can make use of the planned energy subsidy bonus scheme (EPR 
scheme). Until 31 December 2002, EPR was a tax incentive scheme provided 
for in Article 36p(2) of the Wbm Act. The conversion of EPR into a subsidy 
scheme of the Minister of Spatial Planning, Housing and the Environment 
forms part of a package of measures worked out by the Government1 to 
achieve the current objective for renewable electricity, energy savings and 
greenhouse gas emission2 in a more efficient manner. Finally, there is a 
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2  This refers to the Kyoto objective as enshrined in the Kyoto Protocol to the United Nations Framework 
Convention on Climate Change (Bulletin of Treaties 1998, 170, and 1999, 110). Under the 



scheme for company incentives for, in particular, investment in renewable 
energy projects. These include energy investment deduction (EIA; Article 3.42 
of the Income Tax Act 2001 and, based upon it, the Energy Investment 
Deduction 2001 Implementing Regulation, Staatscourant 2000, 249, as last 
amended by the Regulation of 5 February 2002, Staatscourant 28) and the 
CO2 reduction plan (CO2 Reduction Plan (Subsidies) Decree, Staatsblad 1998, 
397, as last amended by the Decree of 27 August 2001, Staatsblad 405, and, 
based upon it, the CO2 Reduction Plan 2001 (Subsidies) Implementing 
Regulation, Staatscourant 2001, 174, as last amended by the Regulation of 
13 September 2001, Staatscourant 178) of which renewable energy is an 
important element. 

                                                                                                                                                 

commitments made, greenhouse gas emissions should be reduced by 6% in 2008-2012 compared with 
1990 (see Parliamentary documents II-1999/2000, 27 089 (R 1652), No 2, p. 2). 
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 In 2001, about 4 000 GWh renewable electricity was consumed as green 
electricity in the Netherlands, i.e. 4% of total Dutch electricity consumption. 
About 1 925 GWh was produced in the Netherlands and about 2 075 GWh 
was imported. Production in the Netherlands, including renewable electricity 
from waste incineration, was about 2 869 GWh or 2.8% of total Dutch 
electricity production1. It is expected that by strongly boosting supply in the 
Netherlands, in particular through the MEP Bill, the supply of renewable 
electricity in the Netherlands will continue to grow. The liberalised market in 
green electricity should further stimulate demand for renewable electricity, 
with consumer incentives through reduced rates provided for in the REB Bill, 
the system of green certificates and – once the Bill has become law - the 
system of guarantees of origin. 

 2.2 Article 6 

In accordance with this Article, the Member States should as much as possible 
remove barriers to the increase in electricity production from renewable 
energy sources. This requires an assessment of current legislation, e.g. with 
regard to licensing procedures. This assessment and any measures that are 
taken to achieve the objective of this Article should be set out in a report by 27 
October 2003.  

Currently, the supply of renewable electricity in the Netherlands cannot 
adequately respond to demand. The two main causes are connected with 
spatial planning regarding wind energy and the instability of the investment 
climate. With regard to the problems connected with spatial planning there are 
possibilities for removing barriers, in particular, by streamlining, coordinating, 
expediting and harmonised timing of licensing procedures required under the 
Spatial Planning Act. In 2002, the Government initiated a number of actions in 
this regard, as announced in the Energy Report 2002 (Parliamentary 
documents II-2001/02, 28 241, No 2). 

In this context, the Government commissioned an MDW study [study on 
functioning of the market, deregulation, and quality of legislation] to 
investigate ways of shortening and simplifying procedures which initiators of 
wind energy projects have to go through. This study is now virtually complete 
and includes an overall analysis of administrative and legal sticking points in 
the existing procedures and legislation applicable in respect of wind energy 
projects. The analysis contains suggestions for solutions to remove 
unnecessary barriers, substantially shorten procedures, improve the quality of 
legislation and also improve streamlining. In the planned B4 campaign [B4 = 
better administration for citizens and companies], many of these solutions are 
worked out in more detail and evaluated for feasibility. The aim is to achieve 
streamlining, integration and optimum shortening of procedures. It is expected 
that this campaign will be completed at the end of 2003. For offshore wind 
energy projects located outside Dutch territory but within the Dutch exclusive 
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Sustainable, commissioned by Novem, in close collaboration with the Central Statistical Office (CBS) 
and EnergieNed. 



economic zone, the financial instruments will on a number of points be made 
accessible through the MEP bill by making the Electricity Act 1998 applicable 
to plants generating renewable electricity within this zone. 

Moreover, in the framework of the Administrative Agreement on National 
Development of Wind Energy2, an inter-departmental project group has been 
set up, headed by the Minister of Economic Affairs. The group's task is to 
coordinate the various departmental policy positions and activities regarding 
land-based wind energy. The project group will make proposals for solutions 
to any problems it encounters. It will also investigate possibilities of erecting 
wind turbines on publicly owned land. A central helpdesk has been set up to 
assist the public authorities in their efforts to identify locations for wind 
energy installations as part of their spatial planning. 

An important element of a sound investment climate is the amount of certainty 
for investors. To date, this certainty has been limited because the main 
measures stimulating renewable electricity have been tax incentives. These 
measures can be adapted each year. With the introduction of the MEP Bill, 
certainty will be enhanced as producers will be guaranteed a fixed payment 
per kWh for a period of ten years. Where necessary, sticking points and 
impediments applying specifically to particular renewable energy sources will 
also be addressed. 

The Energy Report 2002 indicates that it will not be made obligatory to 
produce a specific part of energy from renewable sources. Such an obligation 
would primarily be intended to stimulate demand for renewable electricity. In 
the meantime, however, the existing instruments have led to a substantial 
growth in the use of renewable electricity. The main problems lie on the 
supply side, in particular in spatial planning, licensing procedures and 
uncertainty about continuity of financial instruments. These problems cannot 
be solved by making the use of renewable electricity mandatory. 
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 2.3 Article 7 

The aim of Article 7 of the Directive is to ensure that producers generating 
electricity from renewable energy sources can gain access to the grid under the 
same conditions as producers generating electricity from conventional sources. 
Moreover, on a number of points detailed below, Article 7 enables the 
Member States to give priority to producers generating electricity from 
renewable sources. 

In the Netherlands, all have equal access to the grid, partly because of the rule 
of obligatory connection incumbent on grid operators in accordance with the 
Electricity Act 1998 and the applicable system of Regulated Third Party 
Access. In accordance with the rules on mandatory connection, grid operators 
must grant access to the grid to anyone making a request to this effect without 
any discrimination. There is no need to negotiate on the conditions on which 
access can be obtained and the price to be paid as these have been laid down 
in legislation. The Electricity Act 1998 contains provisions indicating the 
conditions on which access to the grid should be granted and the components 
making up the price payable for connection. For each category of customers, 
these rules have been worked out in detail in various Codes and in Criteria for 
Grid Connection Rates1. The grid connection rates should include only cost 
components commensurate with the actual costs of connection as defined by 
law. This makes it possible to define a standard connection for each customer 
category on the basis of the capacity requested and the corresponding grid 
connection voltage level. Within a customer category, everyone has the same 
right of access to the grid under equal conditions. Consequently, there is no 
need to grant priority within such a system. The requirements of Article 7(1) 
and (2) of the Directive have therefore been met and there is no need to adapt 
Dutch legislation to these provisions. The obligation laid down in Article 7(6) 
of the Directive is also met, according to which the charging of transmission 
and distribution fees must not discriminate against electricity from renewable 
energy sources. 

Article 28 of the Electricity Act 1998 provides for which activities a grid 
operator may charge costs for grid connection. Each year, grid operators 
transmit, on the basis of this article, a proposal on connection fees to the 
Director of the Department for Energy Execution and Supervision (hereinafter 
referred to as "DTe") for each customer category with a connection capacity 
below 10 MVA. Only connection fees established by the DTe Director may be 
charged by grid operators. Costs that are not regulated on the basis of Article 
28 of the Electricity Act 1998 or that are above average may not be charged 
through the connection fee. However, most of these costs are covered by and 
subsequently charged in the electricity transport rates. The transport rates are 
billed to every customer. In this way, costs for e.g. grid reinforcement are paid 
not only by newly connected customers but by all those already connected, the 
reason being that in the end all customers benefit from grid reinforcement. As 
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Definitions,  together known as the "Technical Conditions", version April 2002, established by the 
Director of the Department on Energy Execution and Supervision (DTe), and the Fees Code, 
established, with amendments, by the DTe Director  by decision of 16 November 2000, No 00-068, 
and  by decision of 13 December 2001, No 100498/12; see http://www.nma-
dte.nl/nl/besluiten/elektriciteit/besluiten-elektriciteit.htm 



in the case of connection fees, it is the DTe Director who fixes electricity 
transport rates. 

The system described above prevails over a system such as provided for in 
Article 7(3) of the Directive under which the costs of technical adaptations to 
the grid are partly or fully charged to transmission and distribution grid 
operators. The fact that connection costs that are not regulated on the basis of 
Article 28 of the Electricity Act 1998 or are above average are subsequently 
included in regulated transport rates – as explained above – shows that the 
costs of installations such as grid connections and grid reinforcements are 
shared among all customers, including producers, who all benefit from it. 
Under Article 7(5) of the Directive, the Member States are obliged to 
introduce a system for sharing these costs of system installations between all 
producers benefiting from them. As explained above, Dutch legislation 
already meets this requirement. 

In the Netherlands, grid connection is the exclusive task of grid operators, 
except in the case of a grid as referred to in Article 15(1) or (2) of  the 
Electricity Act 1998. Since access to the grid is a condition for establishing 
proper market conditions on the grid, responsibility for grid connection has 
explicitly been assigned to grid operators. Even though grid operators may 
outsource connection-related tasks, they at all times remain responsible for 
connection. Consequently, no use if made of the option provided for in Article 
7(4) of the Directive to allow producers of electricity from renewable energy 
sources wishing to be connected to the grid to issue a call for tenders for the 
connection work. 

As indicated above, transport rates are, like connection fees, regulated by the 
DTe Director. The DTe Director determines which transport rates may be 
charged by which grid operators to which customer categories. In accordance 
with Articles 24 and 29 of the Electricity Act 1998, grid operators are obliged 
to make an offer to any party requesting transport at the regulated rates and to 
refrain from all forms of discrimination. It follows that producers generating 
electricity from renewable sources are, in accordance with Article 7(6) of the 
Directive, charged the same electricity transport rates as producers generating 
electricity from conventional sources who are within the same customer 
category and are connected to the same grid. 

Producers generating renewable electricity are not disadvantaged compared 
with producers generating electricity from conventional energy sources. As 
the former can in certain cases enjoy cost benefits, they are in such cases at an 
advantage in accordance with the second subparagraph of Article 7(6) of the 
Directive. There is first of all the fact that producers connected to the 
low-voltage grid need not pay the National Standard Producer Rate (LUP, 
which forms part of the Fees Code). Since most producers connected to the 
low-voltage grid produce electricity from renewable sources, a cost benefit 
arises for most renewable energy producers. Secondly, Cogen, 
LTO-Tuinbouw, VEMW, EnergieNed Production Section, EnergieNed Grid 
Management Section, the Minister of Economic Affairs and the DTe have 
reached an agreement under which decentralised feeders - i.e. producers 
connected to the low-voltage grid - receive a payment for economised grid 
costs amounting to 0.1 eurocent per kWh. These parties have agreed that grid 
operators make this payment by making use of the exceptional rule laid down 
in Article 5.2.1 of the Fees Code. The costs borne by grid operators for these 



payments is offset against the fees for the following year through the current 
account system. Again, in practice this means that most producers of 
renewable electricity – as most of them are connected to the low-voltage grid 
– enjoy cost benefits. These arrangements are temporary in nature and a study 
will be carried out to determine the actual level of economised grid costs and 
prevented grid losses and whether legislation should be adapted accordingly. 

Finally, it should be noted that the Netherlands have introduced the system of 
programme responsibility which precludes a priority provision such as that 
proposed in Article 7(1) of the Directive. The current system works smoothly 
and is acceptable to all parties. Practical experience shows that it is easily 
accessible to producers generating electricity from renewable energy sources. 

 3. Obligations under the Directive that are transposed into legislation 
by this Bill 

3.1 Article 5 

Under Article 5 of the Directive, Member States must establish a system of 
guarantees of origin to be issued by a designated independent body. The Bill 
establishes this system in section 3 of Chapter 5 of the Electricity Act 1998. 
The current section 3 on stimulation of the production of renewable energy is 
not currently applied and will not be applied as it stands. At present, it  
contains provisions describing a mandatory system of purchase of renewable 
electricity. Under this system, all customers can be obliged to ensure that a 
particular percentage of the total amount of electricity they use comes from 
renewable energy. If a customer cannot attain this percentage, a fine may be 
imposed. In this way, demand for electricity may be boosted artificially. 
However, under current policy there is strong emphasis on improving the 
investment climate via the use of financial instruments through market forces. 
In connection with faster liberalisation of the market for renewable electricity, 
this has led to a substantial growth in demand for renewable electricity. 
Consequently, increasing demand is not an issue. The mandatory system 
currently described in section 3 of Chapter 5 of the Electricity Act 1998 will 
therefore not be set up. Problems on the supply side and difficulties in 
producing more renewable electricity may be solved e.g. by shortening the 
very lengthy licensing procedures and financially stimulating the production 
of renewable electricity (see p. 3 of the Energy Report 2002 and section 2.2 
above). 

 3.2 Article 7(4) 

Article 7(4) of the Directive obliges grid operators [system operators] to 
provide producers wishing to be connected to the grid with a comprehensive 
and detailed estimate of costs. The Electricity Act 1998 gives precise details of 
the components making up connection rates. However, it does not require 
these components to be clearly itemised by the grid operator when requested 
for connection. Consequently, a provision is added to Article 23 of the 
Electricity Act 1998 establishing this obligation. 

 4. Relationship with other Dutch legislation 

4.1 Environmental Tax Act 



Under the system of green certificates, to be adapted from 1 January 2003 
following the Tax Plan 2003 Part I and expectedly in Spring 2003 following 
the MEP Bill, green certificates will be issued for all forms of renewable 
electricity. Article 36i(6) of the Wbm Act provides that the reduced REB rate 
for renewable electricity may be applied on two conditions. First, a specific 
supply contract must have been concluded with the end user for the supply of 
renewable electricity. Secondly, the electricity company must submit green 
certificates for the quantity of renewable electricity supplied to the end user. 
Currently, green certificates are issued for renewable electricity that does not 
qualify for reduced REB rates, i.e. renewable electricity generated from 
hydroelectric power and non-pure biomass. This will remain unchanged in the 
new system. Moreover, the MEP Bill provides for payment of subsidies to 
Dutch producers of any form of renewable electricity. 

Under the provisions introduced by the Bill, a distinction will be made 
between the system of guarantees of origin laid down in the Electricity Act 
1998 and the conditions to be laid down by ministerial regulation under which 
use can be made of guarantees of origin in order to qualify for the 
abovementioned tax concession. The Electricity Act 1998 provides that for all 
types of renewable electricity a guarantee of origin may be issued on request. 
On the basis of the provision on delegation to be included in the Electricity 
Act 1998 through this Bill, a ministerial regulation will be adopted specifying 
how and under what conditions guarantees of origin will be issued and what 
procedures should be followed in this connection. The regulation will also set 
out additional conditions to be complied with for a guarantee of origin to 
qualify for the application of the reduced REB rates provided for in Article 
36i(6) of the Environmental Tax Act (Wbm). Electricity generated from 
hydroelectric power and that produced from non-pure biomass will fall outside 
this scope. Under Article II of the present Bill, the reference to green 
certificates in the Wbm Act will be replaced by a reference to guarantees of 
origin. 

 4.2 Gas Act 

The current Article 41 of the Gas Act refers to a number of articles which have 
hitherto not taken effect, Articles 73 to 77 inclusive (Chapter 5, section 3) of 
the Electricity Act 1998. This Article 41 thus contains an option to set up a 
certificates system in the future with an obligatory part for renewable gas. As 
indicated in the Energy Report 2002, the Government has no intention at 
present to introduce an obligatory renewable energy share. Now that Articles 
73 to 77 of the Electricity Act 1988 are adapted in connection with the 
implementation of the Directive, Article 41 of the Gas Act can no longer refer 
to these articles, with different contents. Article III of the Bill therefore deletes 
Article 41 from the Gas Act. Consideration is being given to whether it is 
necessary to stimulate production of renewable gas and how this should be 
translated into practice. 

 5. Implementation 

In the transition towards the system of guarantees of origin, a number of 
changes will be made to the implementation of the green certificates system as 
set up on the basis of the Green Certificates (Electricity Act 1998) Regulation. 
While the intention is to modify as little as possible in the implementation, 
changes will have to be made on two points. The first change will be carried 



out through the MEP Bill and concerns the tasks of grid operators. The MEP 
Bill separates the task of measuring the produced quantity of electricity from 
that of checking the installations. The grid operator remains responsible for 
verifying at the producer’s request whether the installation is suitable for the 
production of renewable electricity. However, measurements can also be 
carried out by parties other than the grid operator. Such measurement 
companies must comply with the requirements laid down in the Measurement 
Code. The grid operator remains responsible for information systems and for 
providing aggregated measurement data (see Parliamentary documents II-
1997/98, 25 621, No 39, p. 7) and should therefore be provided with specific 
measurement data. 

The second change concerns the import of renewable electricity. Under the 
current system, Dutch green certificates can be issued for imported electricity 
produced from renewable energy sources. The data on the basis of which they 
can be issued must be fairly reliable. For this reason, the Green Certificates 
(Electricity Act 1998) Regulation provides that declarations have to be 
submitted on measurement data and electricity generation methods. These 
declarations are only accepted only from organisations included on the list 
published by the Minister of Economic Affairs. In the new system, these new 
declarations will be replaced by guarantees of origin. The reason is that once 
Member States implement the Directive, the reliability of measurement data 
and production methods is ascertained by guarantees of origin and no 
additional requirements can be laid down. 

The guarantee management body to be designated in accordance with Article 
73(2) of the Electricity Act 1998 will implement the electronic system of 
guarantees of origin. The green certificates system is currently administered 
by the operator of the national high-voltage grid who, designated as the 
guarantee management body, will transform the system into a guarantees of 
origin system. Each month, the guarantee management body must notify the 
Minister of Economic Affairs of the quantity of renewable electricity for 
which guarantees of origin have been issued and the way in which the 
renewable electricity to which the guarantees relate was generated. Moreover, 
it should submit all the necessary information to the Minister to ensure that he 
is as fully informed as possible of the situation as regards guarantees of origin 
and thus of a large part of the production of renewable electricity in the 
Netherlands. If the guarantee management body fails to comply with the 
requirements, the Minister may suspend or withdraw its designation and then 
designate another body for this task. 

Article 5(4) of the Directive, implemented through the proposed Article 77b of 
the Electricity Act 1988, provides that Member States should mutually 
recognise guarantees of origin. Recognition of guarantees of origin may be 
refused only on the basis of objective, transparent and non-discriminatory 
criteria. What this means is that it should be possible to issue guarantees of 
origin for renewable electricity transmitted across the border from one 
Member State to another. This may involve administrative procedures which 
may slow down the completion of (commercial) transactions. The intended 
stimulation of the production of, trade in and consumption of renewable 
electricity may thus be impeded. For these reasons, the Dutch Government and 
the guarantee management body will strive to make use of the infrastructure of 
the Renewable Energy Certificate System (RECS). This is a platform on 
which parties from various European countries operate that are involved in the 



development of and the trade in green certificates. The parties within the 
RECS, known as “issuing bodies”, can communicate electronically and thus 
exchange electronic certificates. If Member States that have set up a system of 
guarantees of origin designate the issuing body belonging to the RECS – 
which is often a body comparable with the Dutch management of the national 
high-voltage grid – as their national guarantee management body, they can 
also exchange guarantees of origin electronically. If in a Member State a body 
other than the RECS issuing body is designated to be responsible for 
guarantees management, no use can be made of the RECS electronic exchange 
system. In this case, bilateral arrangements will have to be agreed with the 
relevant Member State on the exchange of guarantees of origin. 

 6. Views of the party concerned 

The Bill has been submitted to the management of the national high-voltage 
grid which currently administers the green certificates system and, as 
indicated in the preceding section, will also be designated as the guarantee 
management body. Since the definition of renewable electricity will be 
adapted in line with the Directive once the MEP Bill becomes law and when 
green certificates are issued for all electricity complying with this definition, 
which is expected to happen from spring 2003, the present Bill has few far-
reaching consequences for implementation by the operator of the national 
high-voltage grid. The latter has expressed the view that the system provided 
for in this Bill is properly workable. 

On the basis of this Bill, the concept of green certificates will be replaced by 
guarantees of origin, with a number of transitional provisions which the 
operator of the national high-voltage grid considers practicable (see the 
section below and the comments per article in Article V). At the request of the 
operator of the high-voltage grid, the Bill provides that the guarantee 
management body is designated for a period of ten years (see the proposed 
Article 73(2) of the Electricity Act 1998). Apart from the fact that it would be 
most impractical to designate another guarantee management body after a 
limited period of time, a ten-year period is also desirable in view of the 
long-term investment which the guarantee management body will have to 
make. 

 7. Transitional provisions 

Article V of the Bill lays down transitional provisions. When the Bill becomes 
law, the current green certificates system, which was set up under the Green 
Certificates (Electricity Act 1998) Regulation, will be transformed into a 
system of guarantees of origin. This has particular consequences for existing 
green certificates and applications pending. Details of the transitional 
provisions are set out in the part of this Explanatory Memorandum discussing 
articles separately. 



 II. ARTICLES 

 Article I-A 

This article takes over three definitions from Article 1 of the Electricity Act 
1998. The definitions also apply to a number of provisions of section 2 of 
Chapter 5, to be included through the MEP Bill, and in particular to section 3 
of Chapter 5 as amended by the present Bill.  

The definitions are largely the same as the current definitions of “green 
certificate” and “green certificates account” laid down in the Green 
Certificates (Electricity Act 1998) Regulation. The definition of “account” 
makes it clear that the system of guarantees of origin is an electronic system. 
Guarantees of origin exist exclusively in electronic format. The trading system 
can be compared with telebanking. Each producer, trader, supplier or customer 
can open an account with the guarantee management body. Guarantees of 
origin can then be bought and sold, with the holder of the guarantees 
instructing the guarantee management body to credit them to the account of 
the party that has bought them. The financial transactions involved are for the 
remainder separate from the system described here. Through this trade, the 
guarantees will eventually end up with the suppliers of renewable electricity 
who need them to show that the electricity sold by them is renewable. The 
current system of green certificates will therefore remain unchanged as much 
as possible. This means that no provision is made for the possibility of 
guarantees of origin "on credit". Contrary to the impression which the text of 
Article 73(2)(a) as formerly worded and never implemented could make, it is 
not possible for guarantees of origin to be issued for renewable electricity to 
be generated in the future. 

 Article I-B 

This article adds a sentence at the end of Article 23 of the Electricity Act 1998 
which implements Article 7(4) of the Directive in order to indicate that the 
grid operator [system operator] should provide anyone wishing to be 
connected to the grid with a statement of the costs to be calculated in respect 
of the work itemised in Article 28(1). For this purpose, the text added in 
Article 23 refers to Article 28(1) of the Electricity Act 1998 which concerns 
the operations to which the regulated connection rates exclusively relate. The 
three components of the rates should therefore be clearly itemised by the grid 
operator and provide the producer to be newly connected with sufficient 
information. 

 Article I-C 

This part of Article I adapts the delegation provisions of Article 31(7), as 
amended by the MEP Bill, to ensure that more detailed rules can also be laid 
down regarding guarantees of origin and an account of guarantees of origin. 

 Article I-D and -E 

These parts of Article I change the term “green certificates” to “guarantees of 
origin” in the articles which the MEP Bill includes in section 2 of Chapter 5 
of the Electricity Act 1998. 



 Article I-F 

Article I-F amends section 3 of Chapter 5 of the Electricity Act 1998 in its 
entirety. 

 Article 73 

In the general part of this Explanatory Memorandum, it was already pointed 
out that the operator of the national high-voltage grid will be designated as the 
guarantee management body. At present the grid operator administers the 
electronic system of green certificates and after this Bill becomes law he will 
operate the guarantees of origin system. This ensures a smooth transition from 
the old to the new system. 

 Article 74 

The definition of guarantee of origin (Article 1x of the Electricity Act 1998) 
states that it “shows that a producer has generated a quantity of renewable 
electricity with his installation and fed it into the grid.” Article 74 specifies 
that a guarantee of origin is the only means to prove that the quantity of 
electricity indicated on it was generated in a renewable manner. "Exclusively" 
therefore means that any other form of proof of the renewable nature of the 
electricity generated is excluded. This ensures that the public can be certain 
that the electricity offered as renewable was indeed produced from renewable 
sources. 

 Article 75 

This article enables the Minister of Economic Affairs to obtain information, 
free of charge, from the guarantee management body. The Minister needs the 
information for supervisory purposes and the possible suspension or 
termination of the designation of the guarantee management body. Article 75 
is intended to lay down this obligation of the guarantee management body to 
supply the Minister with the requisite information. 

 Article 76 

This article makes it possible for the Minister of Economic Affairs to suspend 
or terminate the designation of the guarantee management body if it does not 
discharge its duties in accordance with the provisions laid down by or 
pursuant to the Bill. To this end, the guarantee management body must inform 
the Minister of any circumstances entailing a change in the conditions on the 
basis of which it was designated. These conditions concern the requirements 
ensuing from Article 73(2): the body should be independent of producers and 
distributors and be able to issue guarantees of origin upon request. One 
example of a change in the conditions on the basis of which the guarantee 
management body was designated is a situation in which it suddenly finds 
itself in financial difficulties as a result of which it has insufficient resources 
to discharge its duties duly and properly. Such a change must be notified by 
the body in advance so as to enable the Minister to take a decision on 
suspension or withdrawal of designation. 
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 Article 77 

As is the case at present under the Green Certificates (Electricity Act 1998) 
Regulation, the operator of the national high-voltage grid will under the 
guarantees of origin system issue guarantees of origin applied for by 
producers, suppliers, traders or customers provided that they enclose the 
necessary information with their application. This information includes 
measurement data obtained from an agency competent to carry out 
measurements, and data relating to the suitability of the relevant installation 
for generating renewable electricity which were obtained from the grid 
operator in accordance with Article 16(1)(h). Guarantees of origin are issued 
by crediting them to the account of the producer, supplier, trader or customer.  

 Article 77a 

In order to enable the Minister of Economic Affairs to monitor the functioning 
of the guarantees of origin system in practice and concomitantly the status of 
the production of renewable electricity in the Netherlands, certain data must 
be submitted to the Minister each month. These data relate to the quantity of 
renewable electricity in respect of which guarantees of origin have been 
credited to and debited from the accounts and the way in which the electricity 
was generated. The obligation to submit these data is currently provided for in 
Article 8 of the Green Certificates (Electricity Act 1998) Regulation. These 
data enable the Minister to assess the extent to which the objective of the 
Directive – stimulating the production and consumption of renewable 
electricity – has or has not been achieved. This is consistent with the terms of 
the Directive as these data will be included in the reports to be transmitted to 
the Commission and will therefore contribute to the insight which the 
Commission will have into the extent to which the production and 
consumption of renewable electricity have been promoted. 

 Article 77b 

Article 5(4) of the Directive requires the Member States to mutually recognise 
each other's guarantees of origin as proof of the origin of renewable electricity 
and the actual renewability of that electricity. Accordingly, Member States 
may not impose additional conditions on renewable electricity originating 
from other Member States. They must base their judgement on the reliability 
of the guarantees of origin from other Member States and treat them in the 
same way as guarantees of origin issued by themselves. Consequently, 
Article 7a of the Green Certificates (Electricity Act 1998) Regulation is 
deleted. It currently lays down criteria for renewable electricity produced 
abroad as a prerequisite to obtaining Dutch green certificates. No Dutch 
guarantees of origin are issued to renewable electricity hailing from other 
Member States as, in accordance with the Directive, guarantees of origin have 
already been issued by the authorities of other Member States. 

Recognition of guarantees of origin from other Member States may be refused 
only if such refusal is based on objective, transparent and non-discriminatory 
criteria (see Article 5(4) of the Directive). In this case, such guarantees of 
origin do not "correspond by virtue of their nature and scope" to guarantees of 



origin issued by the guarantee management body. This concerns, for instance, 
prevention of fraud involving the offer of false guarantees of origin from other 
Member States purely in order to obtain a financial benefit in the Netherlands. 

 Article 77c 

Detailed rules can be laid down by ministerial regulation concerning 
information to be submitted by producers, suppliers, traders, customers or grid 
operators to the guarantee management body, information to be submitted by 
the guarantee management body to the Minister pursuant to Articles 75(1)and 
77a, and information to be specified on, the issue, trading, term of validity and 
costs of guarantees of origin. This relates to technical and detailed aspects of 
implementing the electronic guarantees of origin system, information to be 
specified on the guarantees and possibilities of using the guarantees once 
certain additional requirements have been met. A ministerial regulation is 
therefore the most appropriate instrument for this purpose. The current Green 
Certificates (Electricity Act 1998) Regulation will be replaced by the new 
regulation.  

In accordance with the Directive, the Member States of the EU must set 
national indicative targets for future domestic use of renewable electricity. A 
report should for this purpose be submitted every five years. Accordingly, it is 
important to ensure sound monitoring of the use of renewable electricity in the 
Netherlands and it is logical to link up with the guarantees of origin system. 
Paragraph (a) makes it possible to draw up the rules required to ensure proper 
periodic monitoring. Since national consumption of renewable electricity in a 
particular period is in principle equal to the number of guarantees of origin 
issued for domestic production minus exported guarantees plus imported 
guarantees during that period, it makes sense to require that these data are 
transmitted to me regularly. 

The Directive requires operating a reliable and accurate system of guarantees 
of origin. Existing green certificates – and consequently future guarantees of 
origin – are reliable and accurate. They are issued upon application by 
producers of renewable electricity on the basis of information relating to the 
quantity of electricity generated and verification by the grid operator that the 
relevant installation is suitable for generating renewable electricity. 

 Detailed rules will be laid down in the ministerial regulation regarding the 
way in which the grid operator ascertains whether the producer's installation is 
suitable for generating renewable electricity. They will not be different from 
the existing system based on the Green Certificates (Electricity Act 1998) 
Regulation: the grid operator carries out an administrative investigation of the 
relevant producer's installation and its connection to the grid. To supplement 
the administrative enquiry and to verify the data submitted in the producer's 
application, the grid operator may inspect the installation on the spot. The grid 
operator informs the producer of his findings so that the producer can submit 
these data to the guarantee management body when applying for a guarantee. 
The findings are also transmitted to the guarantee management body which 
thus acquires an overview of all plants producing renewable electricity in the 
Netherlands and qualifying for guarantees of origin. 

In the case of biomass installations, the ministerial regulation will require 
additional data to be submitted by the producer, as is currently the case under 



the Green Certificates (Electricity Act 1998) Regulation. The guarantees of 
origin specify from what type of biomass the renewable electricity was 
generated. The present green certificates system was established in such a way 
that it left open the possibility of further differentiating data on green 
certificates at a later stage. This will in fact be done on the basis of the 
Directive, in such a way that through this Bill a guarantees of origin system is 
set up that is equally accurate and reliable. 

Paragraph (c) of the proposed Article 77c makes it possible to specify by 
ministerial regulation under what additional conditions it will be possible, for 
instance, to apply the reduced rates under Article 36i(6) of the Wbm Act on 
the basis of the guarantees of origin obtained. This basically refers to 
requirements currently laid down in the Green Certificates (Electricity Act 
1998) Regulation, namely the prohibition on double sale and double subsidy 
and the feeding of electricity into the Dutch grid. 

 Article I-G and -H 

The reference to Articles 75 to 77 contained in Article 81 are deleted as these 
articles, in the version based on the Bill, do not provide a basis for drawing up 
a general administrative order. The reference to Article 99 is likewise deleted 
as it was already deleted together with Articles 98 to 101 in an earlier 
amendment of the Electricity Act 1998. Article 82 is adapted accordingly. 

 Article V 

With regard to the transitional provisions laid down in this Bill, four situations 
may be distinguished, the third and fourth of which make it necessary to take 
due account of the existing situation: 

1. Existing green certificates obtained for renewable electricity generated in 
the Netherlands. When this Bill becomes law, these certificates are 
immediately converted into guarantees of origin, which means that from 
that moment there will be no more green certificates obtained for 
renewable electricity generated in the Netherlands. 

2. Applications for green certificates for renewable electricity generated in 
the Netherlands that were made before the entry into force of this Bill and 
are therefore still pending. From the moment the Bill becomes law, such 
applications are treated as new-style guarantees of origin by the guarantee 
management body designated in accordance with Article 73(2) of the 
Electricity Act 1998. 

3. Existing green certificates obtained for renewable electricity generated 
outside the Netherlands. These are not converted into guarantees of origin 
as the Dutch authorities cannot issue guarantees of origin in respect of 
renewable electricity generated abroad. However, they remain valid in 
accordance with the provisions of the Green Certificates (Electricity Act 
1998) Regulation. This means that they will cease to be valid not later than 
one year after being credited or after having been used to apply the 
reduced REB rates provided for in Article 36i(6) of the Wbm Act. Once a 
green certificate has ceased to be valid, it is debited from the green 
certificates account (see Article 6(6) of the Green Certificates (Electricity 



Act 1998) Regulation. 

4. Applications for green certificates in respect of renewable electricity 
generated abroad that were submitted before this Bill becomes law and are 
therefore still pending. The guarantee management body will treat these 
applications in accordance with the current system as provided for in the 
Green Certificates (Electricity Act 1998) Regulation. This means that such 
applications are checked against the requirements laid down in Article 7a 
of the Regulation and also that green certificates issued in response to 
these applications will continue to be valid for not more than one year after 
being credited. After the Bill has become law, the guarantee management 
body will therefore not consider any applications for the crediting of 
guarantees of origin in respect of renewable electricity generated abroad. 

Green certificates as referred to in 3 and 4 can still be used for the application 
of the reduced REB rate provided for in Article 36i(6) of the Wbm Act. 
However, Article II of this Bill amends the Wbm in such a way that it refers to 
guarantees of origin and no longer to green certificates. In order to ensure that 
these green certificates, issued in respect of renewable electricity generated 
abroad, can still qualify for the reduced REB rate, Article V(4) indicates that 
for the application of Article 36i(6) of the Wbm these green certificates will be 
treated as guarantees of origin. 

The State Secretary for Economic Affairs,  
J.G. Wijn 
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ANNEX:  TRANSPOSITION TABLE 

In the following table, the right-hand column shows the way in which the articles (or 
paragraphs) specified in the left-hand column and of the Directive have been or are being 
incorporated in Dutch law. The order follows that adopted in the present Bill and in the 
MEP Bill which already implements a part of the Directive and which will enter into 
force earlier than the Bill. 

Directive 2001/77 Current Bill MEP Bill 
Article 1 No implementation necessary 

(Directive's objective) 
 

Article 2  Article I-A (Article 1, Electricity Act 
1998: definitions renewable 
electricity, renewable energy sources 
and biomass) 

Article 3(1) Article 36i Wbm, BSE, EPR, EIA, CO2-
Reduction Plan (appropriate measures) 

System for subsidising renewable 
electricity per kWh (appropriate 
measures) 

Article 3(2) and (3) No implementation necessary (concerns 
effective action) 

 

Article 3(4) No implementation necessary (obligation 
addressed to the Commission) 

 

Article 4 No implementation necessary (obligation 
addressed to the Commission) 

 

Article 5(1) Article I-F (Chapter 5, section 3, 
Electricity Act 1998: guarantees of origin 
system) 

Article I-F, -G and –I (Articles 
16(1)(h) and (i), 16a and 31(7), 
Electricity Act 1998) 

Article 5(2) Article I-F (Article 73(2), Electricity Act 
1998; use is made of the option to 
designate a competent body) 

 

Article 5(3) Article I-A and -F (Articles 1(x) and 74 
and ministerial regulations ex Article 77c 
Electricity Act 1998) 

 

Article 5(4) Article I-F (Art. 77b, Electricity Act 
1998) 

 

Article 5(5) Article I-F (ministerial regulation ex 
Article 77c, Electricity Act 1998) 

 

Article 5(6) No implementation necessary (obligation 
addressed to the Commission) 

 

Article 6 No implementation necessary (effective 
action to remove barriers) 

 

Article 7(1) to (3) No implementation necessary (legislation 
already compliant; particular options not 
chosen) 

 

Article 7(4) Article I-B (Article 23, Electricity Act 
1998) 

 

Article 7(5) to (7) No implementation necessary (legislation 
already compliant; particular options not 
chosen) 

 

Article 8 No implementation necessary (obligation 
addressed to the Commission) 

 

Article 9 No implementation necessary 
(transposition period) 

 

Article 10 No implementation necessary (entry into 
force of Directive) 

 

Article 11 No implementation necessary (Directive 
addressed to the Member States) 

 

 



 


