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Dear Chair,

The Commission would like to thank the House of Lords for its Opinion on the Proposal for a 
Directive of the European Parliament and of the Council establishing the European 
Electronic Communications Code {COM(2016) 590final/2} ('the Code').

This proposal forms part of a package of European Union telecoms rules designed to meet 
the growing connectivity needs of European citizens and businesses and boost Europe's 
competitiveness1. In proposing these measures, the Commission is following up on its 
commitment, stated in its Communication of May 2015 'A Digital Single Market Strategy for 
Europe' to present an ambitious overhaul of the regulatory framework for electronic 
communications to make the telecom rules fit for purpose as part of the creation of the right 
conditions for the Digital Single Market.

The Commission welcomes the overall support of the House of Lords for the objective of the 
proposal, in particular as regards the promotion of very high speed networks. However, it 
notes its doubts relating to some of its specific provisions.

The Commission is pleased to have this opportunity to provide a number of clarifications 
regarding its proposal and trusts that these will allay the concerns expressed by the House of 
Lords.

1

2 http://europa.eu/rapid/press-release_IP-16-3008_en.htm. 
COM(2015) 192 final.

http://europa.eu/rapid/press-release_IP-16-3008_en.htm


The Commission shares the view that it is important to promote very high capacity networks. 
This is why it has proposed a wide range of policy, regulatory and funding measures that aim 
at incentivising this type of investment while remaining pro-competitive and is in discussions 
with stakeholders in all Member States to ensure that the European Union can meet the 
strategic objectives set for 2020 and 2025. That is also why in the Joint Declaration signed 
by the Presidents of the European Parliament, the Council and the Commission on 
13 December 20163, the telecoms reform was identified as one of the legislative proposals 
which should receive priority treatment in order to reach an agreement by the end of 2017.

In response to the more technical comments in the Opinion, the Commission would like to 
refer the House of Lords to the attached annex. These comments are based on the 
Commission's initial proposal, which is now being discussed in the legislative process 
involving the European Parliament and the Council.

The Commission hopes that the clarifications provided in this reply address the issues raised 
by the House of Lords and looks forward to continuing the political dialogue in the future. 
The Commission will bear in mind the Opinion of the House of Lords in the context of these 
discussions.

Yours sincerely,

3 https://ec.europa.eu/commission/sites/beta-political/files/jomt-declaration-legislative-priorities-2017- 
jan2017_en.pdf

Julian KING

Member of the Commission
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Annex

The Commission has carefully considered each of the issues raised by the House of Lords 
and is pleased to offer the following clarifications.

The Commission welcomes the House of Lords' support for the connectivity objective, 
enabling every EU citizen's participation in the digital economy, and agrees that it should 
stand side by side with other objectives, including that of competition, but also end-user 
interest or internal market objectives. The Commission also welcomes the House of Lords' 
support for Significant Market Power (SMP) as the threshold for regulatory intervention, and 
can confirm to the House of Lords that the Code places the achievement of the best outcomes 
for end users as a central tenet guiding regulatory choices.

The Commission notes with interest the concerns raised regarding Article 74 of the proposal 
on co-investments, and concurs that not all co-investment agreements should be assumed to 
be pro-competitive or justify the suspension of remedies that would otherwise apply. The 
proposed Code includes a number of safeguards, detailed in the related Annex IV, to ensure 
that co-investment offers are pro-competitive and give the right to all market participants of 
different scale to participate in them at any moment in time. It is the role of the national 
regulatory authority (NRA) to assess whether a specific co-investment offer complies with the 
requirements set in the Code before the operator with significant market power can benefit 
from a lighter regulatory approach. In this review, the national regulatory authority has 
discretion to assess the terms of the offer, so as to avoid risks such as gaming by the parties 
involved.

The Commission notes the House of Lords' words of caution with regard to the use of the 
information that will be gathered in relation to digital exclusion areas, in particular in the 
context of the imposition of penalties. The Commission would like to point out that, as stated 
in Article 20 of the Code, such penalties, which must be appropriate, effective, proportionate 
and dissuasive, can only be imposed by the national regulatory authority on undertakings 
deliberately providing "misleading, erroneous or incomplete" information. National 
regulatory authorities must ensure that operators provide information truthfully and in good 
faith, given the possibility that such information may affect the future choices of other market 
participants, and ultimately the availability of networks in the most challenging areas.

The Commission welcomes the House of Lords' support for the revision of the universal 
service regime, but notes its concern on the proposal to finance it exclusively from public 
funds. The benefits of widespread take-up of connectivity extend much wider than the 
telecoms sector and it is therefore difficult to justify that one sector alone finances it. This is 
important in order to ensure a level playing field between all beneficiaries of broadband 
connectivity, including society as a whole. The cost of addressing the shortcomings of 
connectivity in terms of affordability for some users (or availability if there are still coverage 
gaps in 2020) should in the view of the Commission be supported by all the sectors of the 
economy benefiting from it, hence from public funds.
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With regard to spectrum, the new rules proposed by the Commission aim inter alia to 
increase investment predictability. The Commission believes that while radio spectrum is a 
scarce resource which belongs to the Member States, a certain level of consistency in the 
management of that resource must be guaranteed. This is to ensure that electronic 
communications can in particular achieve a common and coordinated, if not simultaneous, 
level of connectivity for all throughout the Union. The Commission took great care to ensure 
that all the proposed measures fulfil both the subsidiarity and proportionality principles and 
provide for action at European Union level only where and to the extent necessary for the 
completeness of the internal market, leaving all the freedom possible to Member States to 
manage spectrum according to their national needs.

In this regard, the Commission welcomes the broad agreement of the House of Lords on the 
need for a certain degree of consistency in spectrum management to support the cross-border 
provision of services and the emergence of 5G across the Single Market and, in particular, 
on the minimum duration of 25 years for spectrum licenses and on the principle of a peer 
review mechanism. It also notes its concerns and would like to reassure the House of Lords 
that it is far from proposing a centralised system of spectrum management to be imposed on 
Member States. The proposed rules aim at facilitating the acceleration of the assignment of 
newly harmonised spectrum bands through the coordination of maximum assignment 
deadlines. Each Member State would remain free to assign its spectrum ahead of such a 
coordinated maximum deadline and the Code would also allow for additional flexibility to 
reflect specific national circumstances (cf Article 45(3)).

As to the harmonisation of conditions, and in particular the coverage obligations, the 
Commission would like to stress that the European Union common guidance would in no 
case consist in defining the coverage obligations. On the contrary, it would only imply 
agreeing on a set of criteria to be used by Member States to define and measure national 
coverage obligations attached to spectrum rights. Moreover, most implementing acts to be 
adopted by the Commission in the area of spectrum would be confined to spectrum bands 
which Member States would have already agreed to harmonise under the Radio Spectrum 
Decision 676/2002/EC4, as well as to assignment deadlines and minimum technical quality 
requirements for spectrum use. Furthermore, such implementing measures would be limited 
to setting out a common framework of criteria for Member States to take into account when 
they decide to grant spectrum licences. They would not directly address a specific spectrum 
assignment process or spectrum band as they would be adopted in advance of any actual 
national selection process. Member States would hence remain free to adapt their 
authorisation processes to their specific needs and circumstances on the basis of such a 
framework. Finally, Member States would be able to intervene in the conception of 
implementing measures by proposing a solution in the Radio Spectrum Policy Group on a 
specific issue, and any draft implementing decision would be subject to the opinion of the 
Member States in the responsible committee.

4 OJ L 108,24.4.2002, p. 1-6
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Finally the peer review process would be focused on the regulatory and economic elements of 
spectrum assignments to be analysed by the Body of European Regulators for Electronic 
Communications (BEREC) - drawing on the economic expertise and market knowledge of its 
members. National regulatory authorities would be free to decide on the moment to conduct 
such a process, which could be in parallel to the national consultation which would in any 
case be required; moreover, the duration of the review would be limited to one month, 
precisely to reduce to the minimum its impact on the process.

With regard to over the top (OTT) services, the Commission has sought to find the right 
balance for the treatment of interpersonal communications services (ICS). It proposed that 
number-independent interpersonal communications services be subject only to obligations of 
security and accessibility for disabled end-users. The Commission would like to point out that 
the different treatment of number independent interpersonal communications services is 
justified as they do not participate in or benefit from a publicly assured interoperable 
ecosystem. Furthermore, from an end-user point of view, only number-based interpersonal 
communications services allow connection to the traditional telephone network and are 
therefore functionally substitutable to these services. Moreover, certain obligations such as 
number portability are simply not relevant for number independent services. Lastly, the 
obligations placed on different types of services have been defined in such a way as to 
provide sufficient end-user protection without hampering innovation and negatively affecting 
competition.

With regard to the interoperability requirements the Commission chose a prudent approach, 
and devised a mechanism for the future, which could for example become applicable in the 
event of strong network effects, that would make it difficult for competitors to enter a market. 
The Commission emphasises that at this stage its proposal does not extend the scope of 
obligations to innovative services. The European Electronic Communications Code should 
however be adaptable to future market developments and it is possible that in the future end- 
users abandon their number-based interpersonal communications services, as they have 
already started doing with their fixed line telephony services. In such a scenario, the current 
emergency communications system would be seriously endangered as people who do not 
have access to number-based communications services would not be able to reach the 
emergency services. The Commission maintains that the mechanism proposed in Article 
59(1 )c provides for a fair and balanced process, in which the Code provides for the definition 
of the circumstances under which the Commission may adopt implementing measures and 
national regulatory authorities may ultimately extend obligations to number-independent 
interpersonal communications services.

With regard to the request to clarify the meaning of "ancillary" referred to in Article 2(5) of 
the proposal, the Commission would like to refer to recital 17 that further clarifies the 
definition of interpersonal communications services (ICS) by listing several examples, such 
as linear broadcasting, websites, social networks or blogs which normally do not meet the 
requirements of the definition. Hence such ancillary features should not be considered as an 
interpersonal communications service provided that the integration of the two services is not 
simply a means to circumvent the applicability of the rules on electronic communications 
services.
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