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Dear President Juncker, 

 

The European Electronic Communications Code (recast) 

 

I am writing in response to the Commission’s proposed Directive to establish the European 

Electronic Communications Code (hereafter the ‘draft Code’).1  

 

Following the UK’s notification under Article 50 TEU, the UK remains a full EU member 

with all the rights and obligations of EU membership until exit negotiations are concluded. 

The UK Government continues to negotiate, implement and apply EU legislation, and 

Parliament continues to scrutinise this process. We remain committed to fulfilling this 

function effectively and make this contribution in that spirit.  

 

To inform our scrutiny of the draft Code, we sought evidence from a number of key 

stakeholders including Ofcom (the relevant UK National Regulatory Authority (NRA)), BT 

Group Plc, Telefónica S.A., Viber Media and the UK Competitive Telecommunications 

Association (UKCTA). The views expressed by these witnesses are referenced, and inform 

the conclusions set out in, this letter.  

 
Investment and competition  

 

We support the Commission’s objective to ensure that every EU citizen has the best 

possible internet connection, and so can participate fully in the digital economy, including 

through investment in very high capacity (VHC) networks. However, we are firm in our view 

that investment incentives must be balanced against the delivery of a competitive 

marketplace for consumers.  

 

We welcome the continuity brought by the draft Code’s maintenance of the Significant 

Market Power (SMP) threshold for intervention. BT described this as being based on “very 

well tried, trusted and established competition law concepts that work across the sector”.2  

 

The draft Code introduces some changes to this model, namely by simplifying the regulatory 

regime for wholesale-only networks with SMP and relaxing pricing restrictions for investing 

operators. Telefónica described the latter as important to encourage access seekers to 

“move up the investment chain and start investing in infrastructure”.3 We cautiously 

                                                           
1 European Commission, ‘Proposed Directive establishing the European Electronic Communications Code’ (14 

September 2016) 
2  Q 14 (Mr Adrian Whitchurch)  
3  Q 13 (Mr Nicholas Blades) 

http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=comnat:COM_2016_0590_FIN
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
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welcome these efforts, while emphasising that they must be balanced with an assessment of 

the effect on prices for end-users. With regard to the pricing flexibility provisions under 

Article 72, we believe NRAs should be directed to assess the time period over which pricing 

flexibility would permit a reasonable return on investment for the operator and to take this 

into account when determining the appropriate application of this measure.      

 

Maintaining a competitive marketplace for end-users is also an important consideration with 

regard to Article 74, whereby regulatory obligations would be loosened for investments in 

new VHC network elements that were open to reasonable co-investment offers. We are 

concerned that attaching specific regulatory relief, without stringent safeguards, to this form 

of commercial arrangement could hinder an NRA’s ability to promote competition. Ofcom 

told us that another unintended consequence of this measure could be that the framework 

is “gamed by an incumbent essentially making an offer that is not taken up”.4  

 

To address these concerns, it is essential that the final text of the Code avoids the 

assumption that co-investment arrangements are pro-competitive and empowers NRAs to 

assess individual arrangements and determine if remedies ought to be applied.  

 

We look forward to receiving the Commission’s response to the abovementioned points 

relating to the balance between investment incentives and effective competition to be 

achieved under the Code.  

 

Digital exclusion areas  

 

We reiterate our common desire for every EU citizen to be able to participate fully in the 

digital economy and believe the Commission is right to bring forward specific measures to 

tackle digital exclusion areas.   

 

We recognise that a call for intentions to deploy VHC networks in these areas would 

provide useful local market information for NRAs. However, Ofcom warned that caution 

must be exercised with how this information might be used. They told us that if NRAs were 

able to fine or otherwise penalise operators who did not realise their submitted intentions, 

it would “disincentive people from trying in the first place”.5 Greater clarity is needed in the 

draft Code regarding if, or when, punitive measures could be applied in relation to 

information provided on intention to invest in digital exclusion areas. We look forward to 

the Commission’s response on this matter.  

 

Universal service obligation 

 

The universal service obligation (USO) is a central pillar in the strategy to safeguard citizens 

against social exclusion caused by lack of access to communication services. The draft Code 
introduces several revisions to the regime, some of which afford helpful flexibility to 

Member States. For example, the proposal to remove the mandatory inclusion of legacy 

services, such as public payphones, in the USO allows Member States to retain these 

provisions if there is a demonstrable need. However, the draft Code’s proposal to mandate 

the public funding of the USO seems to run counter to this spirit of flexibility.  

 

                                                           
4  Q 2 (Dr Steve Unger) 
5  Q 8 (Dr Steve Unger) 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
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Our witnesses expressed varying opinions on this proposal. UKCTA were generally 

supportive of public funding for the USO,6 whereas Ofcom held that national Governments 

“should be able to judge how best to deliver this set of policy objectives in their countries”.7  

 

We believe that the harmonisation of universal service provisions is achieved through the 

substance of the obligation, not the manner in which it is funded. Given that national 

specificities weigh heavily on funding models, we share Ofcom’s view that decisions relating 

to USO funding are best taken at a national level. We welcome a recent update from the UK 

Government in which we were informed that the second compromise draft of the Services 

text has reintroduced full funding flexibility for the USO.  

 

Spectrum management 

 

We broadly agree with the Commission’s observation that, although spectrum belongs to 

Member States, a degree of consistency in its management is needed to support cross-

border provision of services and the emergence of new technology, such as 5G, across the 

Single Market. The draft Code advances several helpful measures in this regard, including 

setting a minimum term of 25 years for spectrum licences. We think this is important for 

encouraging investment in networks and is complementary to the proposal to extend the 

maximum market review period. As Ofcom told us, “[operators] will not build networks for 

a particular frequency unless they know that they have access to that spectrum for a period 

of time”.8  

 

In our view, certainty for investors is supported by a regulatory environment that permits 

NRAs to respond to national specificities. Consequently, we are concerned about measures 

under the draft Code that would empower the Commission to mandate aspects of spectrum 

management by way of implementing measures. Under Article 46, the Commission would be 

able to set the terms of spectrum licences in certain circumstances. However, Ofcom told 

us that licence terms are a “national question” and “centralising these decisions is the wrong 

way to go”.9  

 

We have similar misgivings about the proposed measure under Article 53 that would enable 

the Commission to set common maximum dates for spectrum authorisation. Clearly it is 

sensible for Member States to strive for coordinated spectrum release, not least because 

radio frequencies do not respect national borders. However, we note that the Commission 

is already able to propose coordinated release dates, subject to agreement from the Council 

and Parliament, as with the forthcoming 700 MHz release.  

 

Ofcom argued that the cumulative effect of provisions in Articles 45-47 and 53-54 would be 

to give the Commission much greater power over a range of aspects of spectrum 

management that they consider are best addressed at national level, for example, spectrum 
coverage obligations.10 We agree that it is in the best interest of all Member States that they 

are able to manage spectrum according to national circumstances and caution against the 

centralisation of decision-making powers. 

 

                                                           
6  Written evidence from UKCTA  
7  Q 6 (Dr Steve Unger) 
8  Q 4 (Dr Steve Unger) 
9  Q 4 (Dr Steve Unger) 
10  Ibid. 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/written/48871.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
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We are clear in our support of greater powers for NRAs but consider that this must be 

subject to checks and balances. The draft Code sets out proposals under Article 35 for a 

peer review mechanism to allow BEREC, the Commission and NRAs to review elements of 

other Member States’ planned spectrum assignment procedures. We are supportive of this 

principle but have reservations that the measure, as drafted, would be overly burdensome.  

 

Telefónica described the mandatory review of all licencing decisions in 28 Member States as 

“too big a job”.11 Ofcom agreed and said that this process would not “add value [but] 

bureaucracy”.12 We encourage the Commission to bring forward an approach that would 

narrow the scope of decisions subject to mandatory peer review, with any decisions outside 

of this scope still able to benefit from the existing voluntary peer review process.  We look 

forward to receiving comments from the Commission on this matter and to the other issues 

relating to spectrum management as set out in this letter.  

 

Over the top services 

 

The Commission, rightly, recognises that the regulatory framework for communications 

must develop in step with modern technology. Both individual consumers and businesses are 

becoming increasingly reliant on internet-based communications services, rather than 

traditional telephony and so we are supportive of a Code that reflects those patterns. A 

significant development under the draft Code is the expansion of regulation for over the top 

(OTT) services. We believe that further regulation of OTT providers should be approached 

with caution, supported by clear evidence of need, to ensure that innovation and consumer 

choice are not negatively impacted. 

 

We note that many of the end-user provisions in the draft Code, such as switching 

requirements, would only apply to number-based OTT services, as a closer approximation 

to traditional telephony, and that number-independent services would be subject to 

relatively few obligations. Nonetheless, we are concerned that the proposed measures 

would be unduly burdensome on some OTT providers, and may deter innovation, as the 

current lower barrier to market entry for this type of service lends itself to start-up activity. 

Indeed, in its Communication ‘Europe’s next leaders: the Start-up and Scale-up Initiative’ the 

Commission prioritised lowering barriers and removing burdensome rules in order to make 

the EU an environment conducive to innovation and entrepreneurship.13  

 

BT told us that, “where services are competing and substituting for each other, you need to 

have a consistent approach in terms of regulation” but “it does not make a lot of sense to 

extend all traditional fixed regulation to OTT services”.14 Viber Media, an OTT provider 

offering number-based and number-independent services, added that application (app)-based 

services like theirs “sit on additional environments beside the network itself, which is the 

[operating] system” and these also “contain their own regulation and security”.15 We share 
Viber Media’s view that compliance with several layers of regulation would be difficult for 

relatively large OTT providers to manage and could “completely block smaller start-ups and 

smaller companies”.16 However, we recognise the importance of ensuring the security of 

OTT services, particularly in relation to data privacy.   

                                                           
11  Q 15 (Mr Nicholas Blades) 
12  Q 4 (Dr Steve Unger) 
13 European Commission, ‘Europe's next leaders: the Start-up and Scale-up Initiative’ (11 November 2016) 
14  Q 17 (Mr Adrian Whitchurch) 
15  Q 17 (Mr Michael Shmilov) 
16  Ibid. 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:733:FIN
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/eu-telecoms-package/oral/46833.html
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Viber Media also explained how, in addition to communication, OTT services have 

developed innovative ancillary features such as the ability to have messages auto-deleted.17 

We believe that these innovations improve the marketplace for consumers but would be put 

at risk by Article 59 of the draft Code, which would permit NRAs to require number-

independent OTT services to be interoperable. Viber Media commented that this 

requirement would “not have a clear benefit” because consumers make choices based on 

the distinguishing features of a service. They told us that the draft Code might restrict 

innovative developments because interoperability requirements would “limit … how much 

you [OTT developers] can build on top”.18   

 

We encourage the Commission to ensure that the draft Code supports innovative service 

providers entering the communications market. Small start-ups and scale-ups should be able 

to benefit from derogations from the proposed obligations. We also urge the Commission 

to approach interoperability requirements with caution and to consider how standardisation 

and security measures for app-based services are already achieved through the regulatory 

framework of operating systems. Finally, we ask the Commission to clarify the extent to 

which obligations under the draft Code apply to interpersonal communications that are 

ancillary to a main service. For example, live messaging functions built into social media or 

voice-over-internet functions that are part of a video game.  

 

The Committee looks forward to reading the Commission’s response to these matters 

relating to OTT services and to the rest of the issues set out in this letter. The Committee 

would be grateful to receive this as soon as possible. 

 

I am copying this letter to the Rt Hon Matthew Hancock MP, Minister of State for Digital 

and Culture at the Department for Culture, Media and Sport; Nazmeen Chowdhury, 

Departmental Scrutiny Coordinator; and Les Saunders, Department for Exiting the European 

Union. 

 

Yours sincerely, 

 

 

 
 

Lord Boswell of Aynho 

Chairman of the European Union Committee 

 

                                                           
17  Ibid. 
18  Ibid. 


