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Dear Chair,  

The Commission would like to thank the Národná Rada for its Reasoned Opinion on the 
proposal for a Regulation establishing the criteria and mechanisms for determining the 
Member State responsible for examining an application for international protection lodged in 
one of the Member States by a third country national or a stateless person (recast) 
{COM(2016) 270 final}. 

This proposal forms part of the first package of legislative measures1 that the Commission 
proposed on 4 May 2016 towards a sustainable and fair Common European Asylum System, 
as well as to manage  migration better.  

In July, the Commission presented a second package of legislative proposals2 to complete the 
reform of the Common European Asylum System that functions effectively both in normal 
times and in times of high migratory pressure.  

This proposal seeks to make the Dublin system more effective as it would ensure a fairer, 
more efficient and more sustainable system to determine  the Member State responsible for 
examining an asylum application and a fair sharing of responsibilities among Member 
States. It would also discourage abuses and prevent secondary movements ('asylum 
shopping').  

                                                            
1  COM(2016) 270, 271 and 272 final.  
2  COM(2016) 465, 466, 467 and 468 final. 
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The Commission takes seriously the concerns expressed by the Národná Rada regarding the 
proposal's compliance with the principles of subsidiarity and proportionality, the need for a 
corrective mechanism in addressing migratory pressures, the enforceability of such a 
mechanism, additional administrative burdens and the proposed amount of 250 000 EUR for 
the financial solidarity contribution.  

As regards the proposal's compliance with the principle of subsidiarity, the Commission 
points out that the challenge of achieving a fair sharing of responsibilities between Member 
States, in line with the principle of solidarity, and ensuring the correct application of the 
Dublin system, including in times of crises, are cross-border problems by nature. A common 
EU approach to a common problem is therefore necessary and action at the EU level can 
only  achieve the objectives of the proposed steps, in line with Article 5(3) of the Treaty on 
European Union (TEU). Furthermore, Article 80 of the Treaty on the Functioning of the 
European Union (TFEU) specifies that the policies of the Union set out in Chapter 2 of 
Title V shall be governed by the principle of solidarity and fair sharing of responsibility 
between Member States. Such solidarity and responsibility sharing among all Member States 
cannot be solved by national or bilateral actions between Member States but requires a 
common action at a European level.  

Whilst the Commission's proposal is based on Article 78(2) of the TFEU, the Národná Rada 
is of the opinion that the Commission should have proposed emergency measures under 
Article 78(3) of the TFEU rather than a new structural allocation system. However, the 
recent large-scale arrival of migrants and asylum seekers has exposed weaknesses in the 
design and implementation of the Common European Asylum System and of the Dublin 
Regulation in particular. According to the current rules, the disproportionate burden is on 
Member States of first irregular entry, this was seen on the ground in 2015 and the 
consequences remain in 2017. That is why the Commission concluded that the current Dublin 
rules are no longer sustainable.   

The Commission would like to make the following observations as regards the proposal's 
compliance with the principle of proportionality. Given the need to respond to the structural 
shortcomings of the system and to give effect to the principle of solidarity in doing so, the 
basic principles of the Dublin Regulation and the criteria for determining the Member State 
responsible will remain the same, but the proposal aims to streamline the Dublin procedures 
and establish a new corrective allocation mechanism to deal with situations of 
disproportionate pressure on Member States' asylum system – before a Member State is in 
crisis.  

The proposed corrective allocation mechanism will ensure solidarity and a fair sharing of 
responsibilities between Member States, so that no Member State is left with a 
disproportionate pressure on its asylum system. The mechanism would automatically be 
triggered once a Member State reaches levels at 150% or more of its fair share, determined 
on the basis of each Member States' population size and total GDP. 
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The proposed financial contribution should ensure solidarity as those Member States who 
choose not to participate in the allocation during a given year would contribute through 
other, financial, means to cover the costs of another Member State receiving asylum seekers 
during a number of years. There is also a dissuasive element, since the aim of the proposal is 
full participation of the Member States in this mechanism. 

On 15 December 2016, the European Council came to the conclusion that "The effective 
application of the principles of responsibility and solidarity remains a shared objective. 
Sustained efforts over the past months to review the Common European Asylum System have 
shown some areas of convergence, while other areas require further work. Building on this 
work, the Council is invited to continue the process with the aim of achieving consensus on 
the EU's asylum policy during the incoming Presidency." The Commission fully supports this 
objective. 

The above proposals are now subject to the ordinary legislative procedure for adoption by 
the European Parliament and the Council.  

In response to the more technical comments in the Opinion, the Commission would like to 
refer the Národná Rada to the attached annex.  

The Commission hopes that the clarifications provided in this reply address the issues raised 
by the Národná Rada and looks forward to continuing our political dialogue in the future.  

Yours faithfully, 

 

 

 

Frans Timmermans Dimitris Avramopoulos 
First Vice-President Member of the Commission 
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ANNEX 

 
The Commission has carefully considered each of the issues raised by the Národná Rada in 
its Reasoned Opinion and is pleased to offer the following clarifications: 

On the proposal for a crisis relocation mechanism {COM (2015) 450}: 

Under the proposal for a crisis relocation mechanism presented in September 2015, it is 
proposed that relocation be triggered through a delegated act that would also determine the 
numbers of persons to be relocated to each Member State.  

As stated in the explanatory memorandum for the recast of the Dublin Regulation, the 
proposal for a crisis relocation mechanism and the reform of the Dublin Regulation have  a 
similar objective and depending on the results of the discussions on this proposal for a 
recast, the Commission could consider withdrawing the proposal for a crisis relocation 
mechanism. 

On the effectiveness of a relocation mechanism to address migration pressure: 

The Commission is aware that the allocation mechanism is only one, but an important 
element, of moving towards a more efficient management of migration and acknowledges that 
a wide range of measures is necessary to manage migration in particular in times of high 
pressure. For that reason, the Commission has adopted a comprehensive approach on the 
migration challenge. One example of such a comprehensive approach is the European 
Border and Coast Guard that has recently been agreed and an accelerated operational 
delivery is now key.  

On the enforceability of the proposed corrective mechanism: 

The Commission is convinced that the proposed corrective mechanism is enforceable since it 
would be introduced along with a fundamental change, namely the concept of continued 
responsibility. Where a Member State has been determined as responsible for examining the 
application of a given applicant for international protection, it will remain so, including for 
subsequent applications. Shifts of responsibility to another Member State will no longer be 
possible. This approach, combined with the new obligation to apply in the Member State of 
first irregular entry and procedural consequences in case of non-compliance will do away 
with incentives to circumvent the rules and thus prevent secondary movements. 

On the administrative burden: 

The Commission acknowledges that the proposed automated system constitutes a certain 
administrative burden for the Member States. However, this additional burden is considered 
justified compared to the benefits of such a system, which will be a key tool to ensure a fairer 
burden sharing between Member States. The proposed system will work both as a counting 
system, which will give in real time an overview of the number of applications lodged in the 
Union and in each Member State as well as of the actual number of applications to be 
examined by each Member State and as an allocation system in case that a Member State is 
under disproportionate pressure. 
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