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Ms Anouchka VAN MILTENBURG 
President of the Tweede Kamer  
Postbus 20018 

NL – 2500 EA DEN HAAG 

Dear President, 

The Commission would like to thank the Tweede Kamer for its Opinion concerning the 
Commission proposal for a Council Directive amending Directive 2011/96/EU on the 
common system of taxation applicable in the case of parent companies and subsidiaries of 
different Member States (the 'Parent Subsidiary' directive){COM(2013) 814 final}. 

In its Opinion, the Tweede Kamer poses many questions in the context of the political 
dialogue between the European Commission and the national Parliaments.  

The Tweede Kamer will find in the enclosed detailed replies to the questions. In answering the 
Opinion, the same order and number of the questions is followed.  

The Commission hopes that these clarifications address the concerns raised by the Tweede 
Kamer and looks forward to continuing our political dialogue in the future. 

Yours faithfully, 

 

 

         Algirdas Šemeta 
Member of the Commission 

 
Attachments: 

 

Annex : Detailed replies to the questions raised by the Dutch House of Representatives' 
Standing Committee on Finance  
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ANNEX  

 

Detailed replies to the questions raised by the Dutch House of Representatives' Standing 
Committee on Finance (following the order and number of questions in letter of 18 

February 2014) 

Time frame 

1. The political discussion of the proposal will follow the technical discussion, which started 
in January 2014. So far two technical meetings have been held in Council and at this stage it 
is too early to predict the timeframe of the political discussion. The Commission supports the 
rapid adoption of the proposal, hopefully under the Greek Presidency, taking into account that 
a policy discussion on the anti-hybrid loans provision already took place in 2010 in the Code 
of Conduct Group on business taxation and that the agreed solution was reported to the 
ECOFIN that same year. The possible implementation time frame of the proposal depends, in 
turn, on the date of its adoption in Council. 

Backdrop 

2-3-4. The proposal is currently being discussed in Council in the Working Party on Tax 
Questions – Direct taxation. Two meetings have been held, on 10 January and on 24 February 
2014, during which Member States' delegations have expressed their national views on the 
proposal. The Dutch delegation participated in both meetings and is therefore aware of other 
Member States' positions as well as of the Commission's response.  

In the context of the check for compliance of the proposal with subsidiarity by the national 
Parliaments, one national Parliament sent a reasoned opinion. This does not trigger any legal 
implications under Protocol 2 of the Treaty. 

Consultation of third parties 

5. Following the 2012 Commission Action Plan to strengthen the fight against tax fraud and 
tax evasion1, on 12 April 2013 the Commission held a consultation meeting with stakeholders 
(e.g. businesses, academics, NGOs, tax organisations) on possible options to amend the Parent 
Subsidiary directive. This is the list of stakeholders who participated in that meeting: 

AmCham EU 

Business Europe 

Chartered Institute of Taxation (CIOT) 

Confederation Fiscale Européenne (CFE) 

                                                 
1 COM(2012) 722 final,  paragraph 4,  point 4.1, actions 14 and 15. 
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Ernst & Young 

EuroFinUse 

European Association of Tax Law Professors (EATLP) 

European Confederation of Associations of Small and Medium-sized Enterprises (CEA-PME) 

European Business Initiative on Taxation (EBIT) 

European Private Equity and Venture Capital Association (EVCA) 

Fédération des Experts Comptables Européens (FEE) 

OECD 

Society of Trust and Estate Practitioners (STEP) 

Tax Justice Network 

World Economy, Ecology & Development (WEED) 

Mr. Javier Pereira 

 

General 

6. The Impact Assessment accompanying the proposal2 addresses this question in paragraph 2 
"Problem definition - Subsidiarity and Proportionality" in paragraph 3 "Objectives", in 
paragraph 4 "Policy Options", in paragraph 5 "Analysis of impacts" and in paragraph 6 
"Comparing the options".  

7. This question is addressed by the Explanatory Memorandum preceding the proposal3, in 
paragraph 1 "Context of the proposal". 

8. As mentioned, the proposal is currently discussed in Council. Based on the rules of 
legislative decision-making in the EU, the Commission holds the initiative to propose 
legislation (e.g. a directive). Once the Commission adopts a proposal, and presents it to the 
other Institutions, the power of decision is taken up by them, and in particular in this case by 
the Council. It is then for Member States to negotiate, and eventually agree to, any changes. 
Contrary to the majority of EU policy areas where Council and Parliament share the decision-
making power, only Council decides on legislation, by unanimity, in taxation. The European 
Parliament is consulted.  

Implementation of the Parent-Subsidiary Directive 

                                                 
2 SWD(2013) 474 final. 
3 COM(2013) 814 final. 
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9. The Implementation Plan accompanying the proposal4 addresses this issue in paragraph 3. 
"Support Actions". The same issue is also addressed by the Impact Assessment accompanying 
the proposal in paragraph 7 "Monitoring and evaluation". 

Anti-abuse provision 

10. This question is addressed by the Explanatory Memorandum preceding the proposal, in 
paragraph 1 "Context of the proposal". 

11-12. The Impact Assessment accompanying the proposal addresses this question in 
paragraph 2 "Problem definition – Problem description". 

13. Yes, it is true. The proposed anti-abuse provision is aimed at protecting the functioning of 
the Parent-Subsidiary directive. As such, it tackles abusive behaviours within the directive 
respecting the limits imposed by the case-law of the European Court of Justice. In order to 
ensure a common standard level of protection of the directive, the provision is mandatory. If 
the proposed anti-abuse provision is adopted by Council, conflicting domestic anti-abuse 
provisions must be brought in line with it to the extent that they refer to situations of abuse 
within the directive.  

14. The Impact Assessment accompanying the proposal addresses this question in paragraph 4 
"Policy Options", in paragraph 5 "Analysis of impacts", and in paragraph 6 "Comparing the 
options".  

15-16. See answer to question 13. 

17-18-19. The Commission's view on the proposed anti-abuse provision is fully explained in 
the Impact Assessment accompanying the proposal. As said, the proposal is now discussed in 
Council and consequently, it is for Member States to propose amendments in an effort to 
negotiate and reach an agreement.  

20. See answer to question 9.  

21. This is technically possible if a Member State currently has an anti-abuse provision that 
goes beyond that permitted by the Treaty. As explained in detail in the Impact Assessment 
accompanying the proposal (in paragraph 2 "Problem definition – Problem description"), the 
anti-abuse provision is drafted to respect the limits posed by the case-law of the European 
Court of Justice. 

                                                 
4 SWD(2013) 475 final. 
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Coherence with anti-abuse provisions in other Member States 

22. See answer to questions 2-3-4. 

23. The Impact Assessment accompanying the proposal addresses this question in paragraph 2 
"Problem definition - Subsidiarity and Proportionality", 

24. The Impact Assessment accompanying the proposal addresses this question in paragraph 2 
"Problem definition – Problem description", and in the Annex I attached thereto. 

25. See answer to question 13. 

26. See answer to question 24. 

Coherence with anti-abuse provisions in the Netherlands 

27-28. So far, the Commission has not carried out any specific assessment of the Dutch anti-
abuse provisions, but the Impact Assessment accompanying the proposal addresses this 
question in paragraph 2 "Problem definition – Problem description". 

29. See answer to question 27. 

30-31. The Impact Assessment accompanying the proposal addresses this question in 
paragraph 5 "Analysis of impacts" and in paragraph 6 "Comparing the options". 

32-33. See answer to question 23. 

34. In the discussion of this dossier, each Member State is discussing in a constructive way. 

35. See answer to question 8. 

The anti-abuse provision's impact on business 

36. The Impact Assessment accompanying the proposal addresses this question in paragraph 5 
"Analysis of impacts". 

37. Under the proposed anti-abuse provision, Member States shall deny the benefits of the 
Parent Subsidiary directive to wholly artificial arrangements such as letter-box companies. 

Hybrid loan mismatches 

38-39. The Impact Assessment accompanying the proposal addresses these questions in 
paragraph 4 "Policy Options",, in paragraph 5 "Analysis of impacts",, and in paragraph 6 
"Comparing the options". 

40. This question is addressed by the Explanatory Memorandum preceding the proposal, in 
paragraph 3 "Legal elements of the proposal – Commentary on the Articles - Article 4". The 
proposed amendment to the current article 4.1 of the Parent-Subsidiary directive gives the 
Member State of the parent company a choice between exemption from tax or taxation and 
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relief by credit only for profit distributions which are not deductible by the subsidiary. If the 
distribution payment is deductible (or to the extent it is deductible) by the subsidiary, the only 
available method for relief to the Member State of the parent company is taxation and relief 
by credit. As a matter of fact, since, due to the mismatch, the profits distribution payment is 
deductible by the subsidiary, there is no tax to be credited and, therefore, full taxation of the 
received profit distribution occurs at the level of the parent company. 

41. The background and reasons of the proposed anti-hybrid loans provision are contained in 
the Explanatory Memorandum preceding the proposal, in paragraph 1 "Context of the 
proposal". 

42. Fixing the specifically identified mismatch which involves hybrid loans does not directly 
affect tax rates. Generally speaking, taxpayers would naturally consider tax rates in arranging 
their tax affairs in a cross-border context. Yet, the Commission does not think that this 
specific legislative proposal on hybrid loan mismatches is likely to have an enhanced impact 
on these considerations. The proposal is not about tax rates.  

43. Once approved by Council, the proposal becomes a directive which, as such, must be 
implemented by Member States through domestic rules. Member States shall bring into force 
the laws, regulations and administrative provisions necessary for the timely implementation of 
the directive. Directives are binding as to the result to be achieved while leaving the choice of 
form and methods to Member States. 

Dutch participation exemption 

44-45. The Impact Assessment accompanying the proposal addresses these questions in 
paragraph 2 "Problem definition – Problem description". 

Reasonable business conduct 

46. Reasonable business conduct refers to the ordinarily expected business conduct in specific 
circumstances and at a certain point in time provided that the taxpayer acts without an 
intention of abuse. Reasonableness is given content by the circumstances within which 
business conduct develops and, on this premise, will depend on the facts and circumstances of 
individual cases. 

Relationship to OECD proposals 

47-48-49. The Commission has come forward with a proposal for a legislative amendment of 
the Parent-Subsidiary directive without waiting for the outcome of the OECD BEPS project 
on hybrid mismatches. This is so because the proposed amendment will impact on EU 
legislation and reflects guidance already agreed by the Member States within the Code of 
Conduct Group on business taxation. While the importance of global solutions has to be 
recognised, there is a need for the EU to address mismatches and abuse taking into account 
existing EU legislation and the case law of the EU Court of Justice. The revision of the 
Parent-Subsidiary directive can be an important contribution to the OECD BEPS work as it 
would represent a best practice in fighting base erosion. As the Commission made a formal 



 

7 

proposal, it is now for the Member States to decide if they wish to agree on modifications to 
the proposal. If modifications are agreed unanimously, then the Commission will consider 
whether it wishes to agree to these, or withdraw the proposal if the essential elements of the 
proposal are denatured. 

 

 


