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Dear President, 

The Commission would like to thank the Eerste Kamer for its Opinion concerning the 
Commission's Proposal for a Regulation of the European Parliament and of the Council on 
the European Union Agency for Criminal Justice Cooperation (Eurojust) {COM(2013) 535 
final}. 

As indicated in its Communication {COM(2013) 851, of 27 November 2013} on the review of 
the proposal for a Council Regulation on the establishment of the European Public 
Prosecutor's Office with regard to principal of subsidiarity, in accordance with Protocol n°2, 
the Commission will take due account of the Reasoned Opinions of the national Parliaments, 
during the legislative process.  

With respect to the "common approach on decentralised agencies", the Commission should 
stress that this common approach was followed in many areas, in particular in the areas of 
the proposed governance structure of Eurojust, including its financial and budgetary 
provisions. In this context, the Commission would like to mention, the proposal to establish 
an Executive Board, whichstems directly from the common approach. One element on which 
the common approach was not followed concerns the College – where the common approach 
normally foresees an external Management Board. In the case of Eurojust, the Commission 
considered it more appropriate to maintain the existing College model, which is a unique and 
defining element of its current structure. 

As regards the powers of the national members, the Commission confirms that its proposal to 
harmonise the powers of national members would provide for a more efficient operational 
response by Eurojust in the future. Consultations with Eurojust and with Member States 
during the preparation of the proposal revealed that the current situation, where the powers 
of national members are regulated in a fragmented way, have negative consequences on the 
operational effectiveness of Eurojust. The proposed harmonisation of these powers should 
negate these effects and provide for a more reliable solution in the future. 
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Regarding the link made in the opinion between the proposed Eurojust Regulation and the 
establishment of a European Public Prosecutor's Office, the Commission believes that the 
proposed improvements to Eurojust's functioning are worthwhile irrespective of the 
establishment of a European Public Prosecutor's Office.  

In response to the question whether Eurojust could not itself execute the tasks of the 
European Public Prosecutor's Office, it should be underlined that this is not possible under 
the applicable provision of the Treaty on the Functioning of the European Union (TFEU).  In 
accordance with Article 85 of the Treaty, Eurojust cannot be granted the powers to conduct 
criminal investigations or prosecute offenders. Only the establishment of a Public 
Prosecutor's Office under Article 86 TFEU can provide the full range of measures necessary 
to adequately investigate and prosecute EU fraud. 

On the question whether Eurojust is functioning adequately, the Commission would refer to 
the explanatory memorandum accompanying the proposal, where its objectives are clearly 
indicated. In particular, the Commission is of the opinion that the effectiveness of Eurojust 
could be enhanced through improvements to the governance structure and the powers of the 
national members, as included in its proposal. 

In response to the questions raised on the functioning of Eurojust and the cooperation with 
Member States in follow-up to OLAF investigations, the Commission would like to refer to 
the Impact Assessment accompanying the proposal for the establishment of a European 
Public Prosecutor's Office.1 That document provides an overview of the follow-up given to 
OLAF investigations by the Member States, and notes that there are significant differences 
between the Member States in this respect: the level of successful prosecutions following 
OLAF's investigations ranges from 19,2% to 91,7%. The fact that some Member States can 
achieve quite high prosecution rates whilst others cannot suggests that the problems with the 
follow-up to OLAF's (administrative) investigations are not related to the quality of these 
investigations, but to the subsequent actions taken by the Member States. The Impact 
Assessment referred to above also contains more detail on the reasons why Member State 
authorities face difficulties in investigating and prosecuting crimes affecting the financial 
interests of the Union. These include the number and complexity of cases they have to cope 
with, the degree of complexity of the procedural framework each Member State applies, the 
experience of the prosecutors in dealing with complex cases, or the resources they allocate to 
crimes affecting the EU's financial interests. In this context, it should be noted that Eurojust 
only becomes involved in these cases when a criminal investigation was started by one of the 
Member States, and its support is requested.  

The solution to these problems is therefore not to be found in the Proposal to reform 
Eurojust, but rather in the Proposal to establish a European Public Prosecutor's Office, since 
crimes affecting the Union's financial interests would immediately be subject to a criminal 
investigation by the European Public Prosecutor's Office, and follow-up would be ensured 
through the power of that Office to directly prosecute these offences before the competent 
Courts of the Member States.   
                                                            
1  SWD(2013) 274 final, 17.7.2013. 
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The Commission hopes that these answers address the questions raised by the Eerste Kamer 
and looks forward to the continued political dialogue in the future.  

Yours faithfully, 

 

 

 

 

          Maroš Šefčovič 
Vice-President 
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