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Dear President,  
 
The Commission would like to thank the Eerste Kamer for its Opinion on the proposal for a 
Regulation on "electronic identification and trust services for electronic transactions in the 
internal market" {COM(2012) 238 final}.   
 
The aim of the proposed Regulation is to support the development of electronic transactions 
in the European Union by ensuring the mutual recognition and acceptance of electronic 
identification and authentication across the EU; strengthening electronic signatures 
interoperability and usability and giving legal effect to related trust services concerning 
electronic seals, electronic time stamps, electronic documents, electronic delivery, and 
website authentication. 
 
The proposed regulation should enable to unlock the potential offered by the internet 
revolution. It would provide a trustworthy and secure environment that could open the door 
to cross-border secure services and business opportunities which are expected to create 
growth and jobs and make the Single Market flourish.  
 
The proposed Regulation provides the basic principles and provisions to guarantee the legal 
certainty for the provision of and the reliance on electronic identification and trust services. 
 
In this regard, the proposed Regulation does not set requirements which could be met only by 
a specific technology. Delegated acts and implementing acts are then foreseen to lay down 
the more detailed rules for the application of specific provisions of the proposed Regulation. 
This arrangement should ensure the technological neutrality and flexibility of the proposed 
legal framework which could easily adapt to innovation and the advent of new technologies in 
the future.  
 
Providing citizens with national electronic identification means is a matter of national 
sovereignty. It is indeed up to Member States to decide whether to have such a form of 
identification, when it is required, and what technology to use.  



In this context, the proposed Regulation aims (Art. 5 to 8) only to ensure, via mutual 
recognition, that where these electronic identification means exist to access public services, 
they can be used across borders. However, mutual recognition can only be ensured if each 
Member State is responsible for the national electronic identification scheme it has decided to 
adopt for its citizens. This is one of the conditions that need to be set to "help Member States 
to build the necessary trust in each other's electronic identification schemes" (Recital 13). In 
the same spirit, the proposed Regulation stipulates in Art. 8 that all Member States "shall 
cooperate in order to ensure the interoperability of electronic identification means" and "to 
enhance their security". 
 
With regard to the authentication process, by "availability at any time" the Commission 
means that the authentication possibilities shall be available without unjustified interruption, 
technical unavailability due to force majeure being accepted. In addition, the proposed 
Regulation establishes that the provision of cross border on-line authentication should be free 
of charge vis-à-vis a third party to avoid the possible development of surreptitious markets; 
thus preventing also unfair competition. 
 
Concerning the liability in article 6, the intention is indeed to hold Member States liable 
towards third parties for "the unambiguous attribution of the person identification data" and 
for the "authentication possibility". However, when the issuance of electronic identification 
means is provided "on behalf" or "under the responsibility" of the Member State, Member 
States would be free to manage this liability in their formal or informal agreements with 
issuers, thus freely deciding the repartition of responsibilities in compliance with relevant 
national legislations.  
 
With regard to article 13(2) point (c) referring to the obligation for qualified trust service 
provider to keep accessible data after cessation of activities, it refers correctly to point (g) of 
article 19(2) that establishes how a qualified trust service provider would have to record the 
information concerning data issued and received. 
 
The reference to the Data Protection Directive 95/46/EC mentioned in article 11 of the 
proposed Regulation on "electronic identification and trust services for electronic 
transactions in the internal market" shall be construed as reference to the proposal for the 
General Data Protection Regulation when the latter will enter into force. 
 
Concerning your question on the scope of security audit referred to in Art. 16(1), the 
Commission intended that the audit would cover all aspects of security needed to ensure that 
the qualified service provider will be able to properly carry out its activities with respect to 
technical, financial and legal certainty. The security audit would therefore contain all the 
relevant information to ensure the technical, financial and legal security of the qualified 
service provider. Such a report would also be of use for the qualified service providers to 
meet the obligation set in article 19(2) point (b) to "bear the risk of liability for damages by 
maintaining sufficient financial resources or by an appropriate liability insurance scheme".  
 
Concerning your question on article 19(2) point (d), there is unfortunately an error in the 
Dutch version of the Regulation compared to the text adopted by the Commission. Indeed, the 
English version reads "Qualified trust service providers providing qualified trust services 
shall:.." which was translated in the Dutch version by "Gekwalificeerde verleners van 
vertrouwensdiensten die gekwalificeerdevertrouwensdiensten verlenen:…" instead of 
"Gekwalificeerde verleners van vertrouwensdiensten die gekwalificeerdevertrouwensdiensten 



verlenen, moeten:…". Finally, given the critical role of trust service providers for society, as 
clearly demonstrated by the DigiNotar case, the provisions set in Art. 19(2) point (d) are 
important and relevant not only for data protection. 
 
The Commission hopes that these clarifications address the concerns raised by the Eerste 
Kamer and looks forward to continuing our political dialogue on these important issues. 
 
Yours faithfully, 
 
 
 
 
 
 

Marcoš Šefčovič 
Vice-President 
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