
 

Courtesy translation 
 

Dear Mr Šefčovič, 
 
The standing committee for Immigration & Asylum / Justice and Home Affairs (JHA) Council of 
the Senate of the States General has taken note with interest of the amended proposal for a 
Directive to modify Council Directive 2003/9/EC laying down minimum standards for the recep-
tion of asylum seekers (recast proposal for the Reception Conditions Directive)1 and the 
amended proposal for a Directive on common procedures for granting and withdrawing interna-
tional protection status (recast proposal for the Asylum Procedures Directive).2 Both amended 
proposals were discussed in the meetings of the committee of 27 September and 4 October 
2011. This letter contains questions and comments on both amended proposals.  
 
The members of the standing committee wish first of all to raise a general question about com-
mon European asylum rules. In addition, questions and comments from members of two par-
liamentary parties have been included with regard to the amended proposal for the Reception 
Conditions Directive and with regard to the amended proposal for the Asylum Procedures Direc-
tive.  
 
General question of the members of the standing committee 
 
Experience has shown that not every Member State applies the common asylum rules in the 
same way. Some Member States comply with the rules and implement them to the letter, 
whereas other Member States are less conscientious. As the problems with reception in Greece 
have shown, notwithstanding all the rules this difference in behaviour often means that Member 
States which play by the book and comply with the rules are confronted with a greater influx of 
asylum seekers precisely because their reception facilities are so well organised. Bad behaviour 
is therefore ‘rewarded’ with fewer asylum seekers and hence lower costs for the Member State 
concerned. The members of the standing committee fear that the higher the level at which the 
minimum standards for reception are set, the more some Member States will shirk their duties 
in this respect and the greater will be the flow of asylum seekers to the Member States that do 
abide by the rules. How does the Commission propose to prevent this scenario? Does the Com-
mission realise that such a scenario would undermine the already waning public support in the 
Member States that do comply with the rules? The members of the standing committee kindly 
request the European Commission to explain its policy in this regard.  
 
Questions about the amended proposal for the Reception Conditions Directive 
 
The members of the VVD parliamentary party3 wish to submit some questions and comments to 
the European Commission about the amended proposal for the Reception Conditions Directive.  
 

                                               
1 COM(2011)320. 
2 COM(2011)319. 
3 The parliamentary party of the VVD (People’s Party for Freedom and Democracy) holds 16 of the 75 seats 
in the Senate.  
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Both Article 9 (5) and Article 26 (2) of the amended proposal provide that the Member States 
must ensure that asylum seekers have access to free legal assistance and representation where 
they cannot afford the costs. This is an entirely understandable provision. However, the mem-
bers of the VVD parliamentary party wonder whether consideration has been given to the possi-
bility of recovering these costs from the person concerned if it subsequently transpires, within a 
period to be established, that the person concerned did after all have the means to pay for 
these costs. The possibility of recovering these costs within a given period would be in the inter-
ests of legal equality in relation to asylum seekers who do have sufficient funds available and 
are accordingly unable to claim free legal assistance and representation. For the sake of com-
parison, see Article 17 (4) concerning the cost of material reception conditions. 
 
Article 9 (2) provides that where detention of an asylum seeker is ordered by an administrative 
authority, it must be confirmed by a judicial authority within 72 hours from the beginning of the 
detention. The members of the VVD parliamentary party consider that this places an unduly 
heavy burden on the court system. Depending on the moment at which the detention begins, it 
is possible that the confirmation by the courts must in fact take place within a much shorter 
deadline than the 72-hour period. Suppose that a detention starts on a Thursday morning. The 
period of 72 hours then ends on the Sunday morning. In this example the court would in fact 
have to make a decision on the detention no later than the Friday, in other words within a pe-
riod of about 48 hours. This is extremely short notice. If the court were to wait until the follow-
ing Monday, there would no longer be a decision to make since the asylum seeker concerned 
would have been immediately released if there was no judicial decision within 72 hours (i.e. in 
this example by the Sunday morning at the latest). Can the consequences be gauged? In the 
opinion of the members of the VVD parliamentary party, the period of 72 hours should be sub-
stantially extended in order to give the courts the opportunity to make a careful assessment of 
whether or not the detention is lawful and to ensure that the courts are not confronted by a 
time constraint.  
 
Article 17 (5) contains a provision for determining the amount of material reception conditions 
in the form of financial allowances and vouchers. The amount is determined on the basis of the 
points of reference established by the Member State concerned either by law or practice to en-
sure adequate standards of living for nationals, such as the minimum level of social welfare 
assistance. The members of the VVD parliamentary party consider it to be perfectly reasonable 
for part of the assistance payable to the asylum seeker to be provided in kind, for example in 
the form of accommodation. Does the proposal provide for this? If not, would the Commission 
be prepared to modify the proposal in this respect?  
 
Questions about the amended proposal for the Asylum Procedures Directive 
 
The members of the VVD parliamentary party4 and the GroenLinks parliamentary party5 wish to 
submit some questions and comments to the European Commission about the amended pro-
posal for the Asylum Procedures Directive.  

                                               
4 The parliamentary party of the VVD (People’s Party for Freedom and Democracy) holds 16 of the 75 seats 
in the Senate.  
5 The parliamentary party of GroenLinks (GreenLeft) holds 5 of the 75 seats in the Senate. 
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The members of the VVD parliamentary party would point out to the European Commission that 
in the Netherlands aliens who are eligible for international protection or protection on national 
grounds receive the same residence permit. Since an alien obtains a uniform status, he has no 
interest whatever in taking legal action on the grounds that he has not been recognised as a 
refugee within the meaning of the Geneva Convention if the asylum application has nonetheless 
been granted for some other reason. They would therefore like to know whether the Commis-
sion shares this view and, if so, whether it is prepared to reflect this in the text of the directive 
or the explanatory memorandum. 
 
The members of the GroenLinks parliamentary party would request the Commission to explain 
how it considers that the proposal not to grant suspensive effect automatically in all cases is in 
keeping with the case law of the European Court of Human Rights and the Court of Justice of 
the European Union. Does the Commission consider that it must be possible in all cases to await 
the outcome of a request for a provisional remedy? If not, in what cases does this not apply and 
why not? The Dutch government does not grant suspensive effect where an application is made 
for a provisional remedy in a case where there is a repeated asylum application without new 
facts or circumstances or where there is abuse of the law. Abuse is deemed to occur where an 
asylum seeker acts ‘in bad faith’, for example if he conducts procedures ‘for the manifest pur-
pose of delaying his removal or the obtaining of a travel document’. In addition, application for 
a provisional remedy does not have suspensive effect where this would unreasonably frustrate 
the removal of the asylum seeker, which is assumed to occur, for example, where the possibility 
of arranging a transfer to foreign border authorities or removal by means of an organised gov-
ernment flight would be rendered illusory by such suspension.6 Does the Commission consider 
this practice to be in keeping with the directive and EU law? The members of the GroenLinks 
parliamentary party would also be grateful for an explanation of the reasoning in this connec-
tion.   
  
The members of the GroenLinks parliamentary party also wonder whether the Commission can 
explain how it considers that the possibility of denying access to the asylum procedure can be 
reconciled with the right of access to this procedure (see Article 6 (2) of the same proposal) and 
with the right to asylum as guaranteed in Article 18 of the Charter of Fundamental Rights. If 
there is also not even a right of appeal against a refusal to provide access to an asylum proce-
dure, an asylum seeker is completely dependent on the national assessment of whether or not a 
third country complies with the relevant conventions. As a national or European court will not be 
able to review such an assessment, mandatory criteria for the application of this provision will 
not be developed. Does the Commission share this expectation and, if so, how does it propose 
to prevent this?  

Finally, the members of the GroenLinks parliamentary party would inquire whether the Commis-
sion expects provisions for exceptions to be included once again in the amended directive. If it 
does expect this, would it not consider it desirable – in view of the tendency to make frequent 
use of these provisions, as noted in its evaluation report – to include a standstill provision in the 
amended directive? What does the Commission understand exactly by a Common European 

                                               
6 Parliamentary Papers II 2010/11, 19 637, no. 1389; Government Gazette 17 February 2011, no. 2838. 
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Asylum System? What strategy is it applying in order to achieve this in the short term? Does it 
intend to initiate infringement proceedings against Member States which do not correctly im-
plement the present directive?  

The standing committee for Immigration & Asylum / Justice and Home Affairs (JHA) Council 
looks forward with interest to receiving the answers of the European Commission. 
 
Yours sincerely, 
 
 
 
 
P.L. Meurs 
Chair of the standing committee for Immigration & Asylum / Justice and Home Affairs Council 
 
 


