
 

Courtesy translation 
 
Dear Mr Šefčovič, 
 
The Senate of the States General has taken note with interest of the Communication from 
the European Commission on the global approach to transfers of Passenger Name Record 
(PNR) data to third countries.1 Members of the Senate have noted that this Communication 
has raised questions among various people and organisations. The Senate would mention 
as examples in this connection the European Data Protection Supervisor (EDPS) and the 
Meijers Committee, a standing committee of experts on international immigration, refugee 
and criminal law.  
 
In his opinion of 19 October 2010 the EDPS has made various critical remarks about the 
proactive use of PNR data for risk assessment purposes. The EDPS states, among other 
things, that ‘neither the notion of risk indicators, nor the notion of "risk assessment" is 
sufficiently developed, and the latter could easily be confused with the notion of "profiling"' 
(paragraph 19). The EDPS goes on to observe that ‘the use of such techniques on a wide 
scale involving the screening of all passengers therefore raises serious questions of compli-
ance with fundamental privacy and data protection principles, including those laid down in 
Article 8 ECHR, Articles 7 and 8 of the Charter and Article 16 TFEU’ (paragraph 20). In his 
conclusions the EDPS observes that he is, in particular, concerned about the use of PNR 
schemes for risk assessment or profiling (paragraph 35). The Senate would request you to 
deal with the objections of the EDPS, providing reasoned answers.   
 
It has also been noted that the members of the Senate endorse the questions raised by the 
Meijers Committee. These questions are essentially as follows.  
 
The European Commission states that the EU will check whether the country to which PNR 
data are transferred complies with international standards, for example on data protection 
(page 9 of the Communication). These international standards may be lower than the pro-
tection afforded on the basis of EU standards. Why does the European Commission not 
guarantee compliance with these European standards on the processing of personal data in 
all cases where PNR data are transferred? This guarantee could be included in the interna-
tional agreement in the form of obligations that are enforceable in law. 
 
Sensitive data revealing racial or ethnic origin, political opinions, religious or philosophical 
beliefs, trade union membership, health or sexual life (page 9 under ‘Special Categories of 
Personal Data (sensitive data)’) may nonetheless be used in exceptional circumstances. 
Does the European Commission not consider that the use of such sensitive data should be 
permitted only if this use is temporary, such data are not transferred to third countries and 
the data are destroyed after use? The EDPS even calls for a complete exclusion of the 
processing of sensitive data as a matter of principle (paragraph 26). 
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On the basis of this general approach, decisions producing adverse actions or effects on an 
individual may not be based solely on the automated processing of personal data without 
human involvement (page 10 under ‘Automated Individual Decisions’). A factor of impor-
tance in this connection is how the decision is reasoned, because this will show whether it 
is based solely on automated processing. How does the European Commission propose to 
guarantee that each separate decision is sufficiently reasoned?  
 
The general approach provides for the possibility of onward transfer to third countries 
(page 10, under ‘Restrictions on onward transfer to third countries’). This transfer is sub-
ject to minimal safeguards. This entails the danger that the EU may lose control of the PNR 
data once they have been transferred to third countries. In order to avoid losing control 
over the use of personal data, should not the transfer to third countries be accompanied by 
notification to an organ of the EU, for example the European Commission or the EDPS re-
ferred to above? In addition, the Senate wonders whether the onward transfer to third 
countries should not be permitted only on the basis of temporariness and if there is a spe-
cial circumstance, for example a raised level of the threat of terrorism.   
 
The Senate awaits with interest the answers of the European Commission.  
 
Yours sincerely,  
 
[signed] 
 
P.R.H.M. van der Linden 
President of the Senate of the States General 


