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Dear President, 

The Commission is grateful for the letter dated 12 November 2009 in which you request to 

further substantiate the relation between the legal basis for setting up the new European 

Supervisory Authorities (ESAs) and the powers of the latter to take legally binding decisions.  

Regarding the first issue, the Court of Justice has acknowledged1 that Article 95 of the Treaty 

relating to the adoption of measures for the approximation of legislation for the establishment 

and functioning of the internal market provides an appropriate legal basis for setting up a 

"Community body responsible for contributing to the implementation of a process of 

harmonisation", when the tasks conferred on such a body are closely related to the subject-

matter of the acts approximating the national legislations.  

The purpose and tasks of the ESAs - assisting competent national supervisory authorities in 

the consistent interpretation and application of Community rules and contributing to financial 

stability necessary for financial integration - are closely linked to the objectives of the 

Community acquis concerning the internal market for financial services. It was therefore 

decided to establish the ESAs on the basis of Article 95 of the Treaty. 

 

Concerning the powers of the proposed ESAs, it should be stressed that while Article 95 of 

the Treaty is clear about the objective of such Community bodies, it does not specify their 

precise powers.  However, case law has recognised the possibility for Community institutions 

to delegate binding powers to these bodies, in so far as the delegation relates only to clearly 

defined executive competences, meaning that the delegated powers cannot consist of "a 

                                                 
1 See CJCE, C-217/04, pt. 44.  
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discretionary power implying a wide margin of discretion which may, according to the use 

which is made of it, make possible the execution of actual economic policy"2. Moreover, the 

delegating authority cannot grant to the ESAs more powers than those that it holds from the 

Treaty3.   

This entails that it is possible for a legislative measure to grant to an agency an independent 

power to adopt binding decisions, provided that such a power is contained within a precise 

legal framework and is limited in its scope. Moreover, the power entrusted to such 

Community bodies should be limited to executive tasks, and must therefore be confined to the 

adoption of individual decisions.  

Against this background, both the Commission and Council Legal Services have confirmed 

that the powers granted to the ESAs would be validly delegated and would respect the 

existing case law and the principle of inter-institutional balance. It should also be stressed that 

without these powers, the ESAs would not be able to ensure effective and efficient 

supervision throughout Europe. 

The Commission will look forward to working with the Dutch Parliament on these issues and 

welcomes any further questions or observations in this regard. 

Yours sincerely, 
 

 
Margot WALLSTRÖM 

Vice-President of the European Commission 
 

                                                 
2   See cases 9/56, Meroni, [1957 and 1958] ECR 133, at paragraphs 151 and following and 98/80, Romano [1981], ECR 1241, at 20.  

3  See case 9/56, Meroni, quoted above, at paragraph 150.  


