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Dear President, 

 

Thank you for your letter of 29 May 2009 enclosing comments from the two Chambers 
of the Dutch Parliament on the proposal for a Council Framework Decision on 
combating the sexual abuse, sexual exploitation of children and child pornography, 
repealing Framework Decision 2004/68/JMA {COM(2009)135}. 

In line with the Commission's decision to encourage National Parliaments to react to its 
proposals to improve the process of policy formulation, we welcome this opportunity to 
respond to your comments which are instrumental to the proceedings of the Commission. 
I enclose the Commission's response and I hope you will find these a valuable 
contribution to your own deliberations. 

I look forward to developing our policy dialogue further in the future. 

Yours sincerely 

 

 

Margot WALLSTRÖM 
Vice-President of the European Commission 

 

 
 
Mr Yvonne E.M.A. Timmerman - Buck 
President of the Senate 
Senate of the States-General 
P.O. Box 20017 
2500 EA The Hague 
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Ms Gerdi VERBEET  
President of the House of Representatives 
House of Representatives of the States-General 
P.O. Box 20018 
2500 EA The Hague 
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COMMENTS OF THE EUROPEAN COMMISSION ON AN OPINION 
FROM THE TWO CHAMBERS OF THE STATES-GENERAL OF THE 
KINGDOM OF THE NETHERLANDS 

 

COM(2009)135 - PROPOSAL FOR A COUNCIL FRAMEWORK DECISION ON COMBATING 
THE SEXUAL ABUSE, SEXUAL EXPLOITATION OF CHILDREN AND CHILD PORNOGRAPHY, 
REPEALING FRAMEWORK DECISION 2004/68/JHA.  

 

The Commission is grateful to the two Chambers of the Dutch Parliament for their 
opinion on the Commission proposal for a Council Framework Decision on combating 
the sexual abuse, sexual exploitation of children and child pornography. The 
Commission recognises the importance that the two Chambers of the Dutch Parliament 
attach to preventing and combating the sexual abuse of children, and takes note of the 
statement of both Houses that the Commission proposal has an adequate legal basis for 
such purpose. 

The two Chambers of the Dutch Parliament point out that the Commission has not made 
sufficiently clear how the proposed approximation of legislation, in particular as regards 
procedural law, complies with the principle of subsidiarity. 

The Commission is confident that its proposal complies with the principle of subsidiarity, 
on the basis that action at European Union level will be more effective than the Member 
States acting alone in fighting sexual abuse and sexual exploitation of children, 
particularly in relation to transnational aspects of these crimes. 

The proposal builds upon wide consensus among experts on the need for action at a 
European level. First of all, the multifaceted nature of the phenomenon, with varying 
levels of cross border incidence on a European, if not world-wide scale, calls for 
European responses. Studies suggest that a significant minority of children in Europe 
(between 10% and 20%) are sexually assaulted during their childhood, and some forms 
of abuse are rising. These are very difficult crimes to combat, partly due to the 
transnational dimension of certain forms of offences. This is most evident in the case of 
on-line child pornography and so-called child sex tourism, as well as in the 
interconnection of child sexual exploitation and organised crime. However, different 
types of child sexual abuse and exploitation are in reality closely linked. For example, a 
recent study showed that 40% of persons arrested for possession of child pornography 
were found also to have sexually abused children. Child pornography consists of images 
of actual sexual abuse of children, which may at first take place locally before being 
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recorded and disseminated worldwide. Potential victims need to be protected from 
offenders in the context of freedom of movement across the internal borders of the EU.  

Second, existing differences in national criminal law and procedure limit progress in this 
area and prove that responses on an exclusively national level are insufficient. Certain 
activities, such as child grooming, are not considered a criminal offence in certain 
Member States. Undercover operations in which the police infiltrate criminal circles are 
forbidden by law in some Member States. In some jurisdictions, viewing child 
pornography without storing files does not amount to ‘possession’ and no prosecution is 
possible. Some Member States require a victim of child abuse committed abroad to file a 
complaint with the home authorities. The conditions for granting child offenders access 
to intervention programmes also vary, with some Member States providing for it only in 
cases where the penalties are below a certain threshold or where the offender’s capacity 
is affected by cognitive or intellectual disorders. Aggravating circumstances may apply 
only to certain crimes whose definition varies from country to country and cover 
different behaviours. This situation may favour certain acts in Member States where the 
law is more lenient, making the collection of comparable data and experience more 
difficult, and obstructs international cooperation (in particular extradition and mutual 
legal assistance). 

The Commission hopes that these considerations will be sufficient to address the 
concerns of the two Chambers of the Dutch Parliament. The Commission would also like 
to point out that attempts to approximate national legislation in this field are not new. 

On a global scale, the main international standard is set by the 2000 Optional Protocol to 
the Convention on the Rights of the Child on the sale of children, child prostitution and 
child pornography. However, not all Member States have as yet acceded to this Treaty. 

At EU level, the current Council Framework Decision 2004/68/JHA, introduces a 
minimum of approximation of Member States’ legislation to criminalise the most serious 
forms of child sexual abuse and exploitation, to extend domestic jurisdiction, and to 
provide for a minimum of assistance to victims. A recent milestone is the 2007 Council 
of Europe Convention CETS No. 201 against child sexual abuse, which arguably 
constitutes the highest international standard for protection of children against sexual 
abuse and exploitation to date. It provides a comprehensive and coherent framework, 
including extensive approximation of national legislation, covering prevention, 
coordination of different actors, protection and assistance to victims, comprehensive 
criminalisation of various forms of abuse and exploitation, rules and instruments to 
facilitate investigation, prosecution, and procedural law. Implementing such measures 
would lead to significant improvements. The Netherlands is among the 21 EU Member 
States to have signed the Convention, and thus accepted the need for such legislative 
approximation. 

The Commission proposal for a new Framework Decision is largely inspired by the 
content of the Council of Europe Convention. In particular, the Commission has been 
careful to maintain the holistic approach of the Convention covering prosecution of 
offenders, protection of child victims, and prevention of crimes. This is also the case 
regarding procedural law, which the two Chambers of the Dutch Parliament mention in 
their opinion. The main provisions in this field relate to investigation and prosecution 
(Article 12), jurisdiction and coordination of prosecution (Article 13) and participation of 
child victims in criminal investigations and proceedings (Article 15). Most of the 
provisions are identical to those of the Council of Europe Convention, albeit taking the 



3 

highest standard of the Convention as a reference where it allows for reservations. 
Moreover in line with the principle of subsidiarity and proportionality, the Commission 
proposal sets the result which Member States are bound to achieve, leaving to the 
national authorities the choice of form and methods. Finally, it is clear from experience 
that binding EU instruments can be more effective than pre-existing international 
agreements, such as the Convention, in ensuring Member States take concerted action to 
tackle problems facing the EU as a whole.   

The Commission is therefore convinced that its proposal complies with the requirements 
set down by Article 5 TEC and Protocol 30 of the Treaty of Amsterdam.  
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