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Dear President,  

The Commission would like to thank the Bundesrat for its Opinion on the proposal for a 

Directive of the European Parliament and of the Council amending Directive (EU) 

2017/1132 as regards  the use of digital tools and processes in company law 

{COM(2018) 239 final}. 

The proposal forms part of a broader package of ambitious measures designed to 

facilitate the freedom of establishment within the internal market and to meet the 

challenges of the digital economy.  

The proposal aims to provide to businesses in all Member States the possibility to set up 

new companies or branches online or file documents to the business register online while 

respecting Member States’ national systems and legal traditions, including the role of 

notaries and lawyers in those countries in which they play a role in company law. At the 

same time, it provides possibilities for Member States to prevent fraud and abuse in 

limited liability company creation and operation. It also provides strong safeguards and 

builds on the secure electronic identification means established by the Regulation (EU) 

No 910/2014 of the European Parliament and of the Council of 23 July 2014 on 

electronic identification and trust services for electronic transactions in the internal 

market. 

The Commission welcomes the Bundesrat’s broad support for the aims of the proposal 

but notes its doubts relating in particular to the impact of the proposal on the existing 

system of preventive administration of justice (“vorsorgende Rechtspflege”) in Germany, 

and to the Commission’s estimation of implementation costs. The Commission is pleased 

to have this opportunity to provide a number of clarifications regarding its proposal and 

trusts that these will allay the Bundesrat’s concerns. 

Concerning the important role of notaries in the German system, the Commission would 

like to clarify that under the proposal Germany may maintain their role in company law 

procedures. The proposal establishes a fully online procedure for the registration of 

companies. However, it does not affect the roles of notaries or lawyers who process 
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company registration requests. The proposal leaves it to the Member States to define the 

role of notaries and lawyers in their system. 

Under the proposal, Member States may provide for a role for them in procedures 

related to online registration and filing, as long as company founders or representatives 

can complete the procedure fully online, except for the cases of genuine suspicion of 

fraud. 

As regards implementation costs, the Commission wishes to refer to its Impact 

Assessment accompanying the proposal where it recalled that all Member States already 

provide for electronic business registers since 2007 following the requirement introduced 

into Union law at the time. It also observed that a number of Member States have partial 

solutions in place, such as when the electronic registration is available to notaries or 

legal advisors (but not directly to the company founder), and concluded that these 

Member States would be able to build on their existing tools without significant costs. 

The Commission is pleased to note that Germany is among those Member States already 

having available electronic interfaces between notaries and the business registers and 

takes note of the additional remarks made by the Bundestag on potential costs. 

In response to the more technical comments in the Opinion, the Commission would like 

to refer to the attached annex. 

The Bundesrat’s Opinion has been made available to the Commissionʼs representatives 

in the ongoing negotiations with the co-legislators, the European Parliament and the 

Council. Discussions between the Commission and the co-legislators concerning the 

proposal are now underway and the Commission remains hopeful that an agreement will 

be reached in the near future. 

The Commission hopes that the clarifications provided in this reply address the issues 

raised by the Bundesrat and looks forward to continuing the political dialogue in the 

future.  

 

 Yours faithfully, 

 

 

 

Frans Timmermans          Věra Jourová 

First Vice-President          Member of the Commission 
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Annex 

 

 

The Commission has carefully considered each of the issues raised by the Bundesrat in 

its Opinion and is pleased to offer the following observations grouped by topic. 

On the role of notaries and the use of templates, the proposal lays down an obligation for 

Member States to provide models of instruments of constitution that may be used by the 

company founders as part of the online registration procedure. The proposal leaves it to 

Member States how, and by whom, these templates will be developed. It also means that 

notaries could advise the clients with regard to these templates and could propose 

bespoke solutions to adapt the templates to the needs of applicants. The proposal also 

clarifies that Member States may provide for rules concerning the verification of the 

correct filling in of templates. Furthermore, Member States may require in their national 

law the use of a due legal form for drawing up the instruments of constitution, as long as 

the process is possible online. 

Regarding the suggested restriction of the online registration of subsidiaries, the 

Commission considers that such a restriction could be discriminatory and constitute a 

restriction of the freedom of establishment. It would considerably reduce the added value 

of the proposal. Moreover, if such registration remains optional for Member States, the 

necessary safeguards will not be provided in all Member States.  

Concerning the 5-days deadline for the online registration, perceived as too short by the 

Bundesrat, the Commission would like to point out that the proposal aims to ensure not 

only that companies can be set up quickly online, but also to allow businesses to start 

their activity without unnecessary delay. The 5-days deadline would start running when 

all the information and documents required have been received by the competent 

authority, or by the body or person mandated to submit the application to register the 

company. Furthermore, experience in Member States shows that registration is 

achievable even within a shorter timeframe, especially when templates are used. 

Regarding the concerns raised by the Bundesrat on the security of identification means, 

the Commission agrees that this topic is of utmost importance. For this reason, the 

proposal builds on the eIDAS Regulation and the secure identification means it provides.  

On the requirement of physical presence, perceived by the Bundesrat as a too narrow 

provision, the Commission considers that the possibility of requiring physical presence of 

the applicant is one of the most important safeguards for online registration of 

companies. However, this safeguard should not become a regular practice, which would 

defeat the purpose of online registration or filing. Member States may use video-

conferences or other online tools to achieve the objective. Moreover, the proposal 

regulates only the physical presence required in the process of establishing companies 

and identification control. The proposal does not affect anti-money laundering or other 

checks which are laid down by other European Union acts.  
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As regards the transposition deadline of the proposal, perceived as too short by the 

Bundesrat, the Commission considers it to be of a reasonable length. The proposed 

transposition deadline takes into account that in many Member States there is already a 

certain level of digitisation of these processes or even a fully online procedure. Thus, in 

most of the cases, the transposition can build on the existing solutions. The proposal 

contains also some provisions where the transposition deadline is considerably longer.  

On the additional company data that Member States’ business registers would have to 

make available free of charge through the business registers interconnection (BRIS), the 

Commission wishes to highlight that in the consultations preceding the adoption of the 

proposal a number of stakeholders advocated making all data available free of charge. 

At the same time, the Commission also took note of feedback from business registers 

pointing to the challenges of requiring to provide all data free of charge against the 

background of their funding structures. The solution proposed by the Commission was to 

add a few highly demanded items to the existing list of company data available for free. 

The Commission did not go as far as making all of them available free of charge, having 

understood the feared impact on the revenue structures of business registers. 

 


	Brussels, 09.01.2019 C(2018) 8863 final

