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Dear President, 

The Commission would like to thank the Bundestag for its Opinion concerning the proposal 
for a Council Regulation on the establishment of the European Public Prosecutor's Office 
(EPPO) {COM(2013) 534 final}. 

The Commission appreciates the support of the Bundestag and the detailed observations on a 
number of important aspects concerning the EPPO. The Commission would like to comment 
in this reply on some of the more fundamental points raised by the Bundestag. The 
Bundestag's position will also be taken into account during the Council negotiations. 

As the Bundestag, the Commission also attaches great importance to the independence of the 
EPPO, which would entail that its operational decisions would be immune from any external 
influence. This independence must, of course, be accompanied by a regime of accountability 
and the Commission fully supports that the EPPO be accountable for its general activities. In 
this context, the Commission takes due account of the Bundestag's suggestion for an 
enhanced democratic control also by national Parliaments.  

The Commission agrees that it is vital for the credibility of a functioning EPPO that it would 
be independent from external influence. The European Delegated Prosecutors are under the 
sole and full authority of the European Public Prosecutor. With regard to the possible 
conflicts of interests arising from the European Delegated Public Prosecutors exercising 
functions as national prosecutors, the Commission has proposed in Article 6 (6) that the 
European Public Prosecutor – after consultation with the national authority – can instruct 
European Delegated Prosecutors to give priority to functions deriving from the regulation.  

According to the Commission's proposal the EPPO would be bound by the rule of law 
including the principle of proportionality and necessity, and the principles and rights 
enshrined in the Charter of Fundamental Rights of the European Union. The Commission 
notes that the Bundestag sees a need for further clarification in the Articles of the future 
Regulation. 

The Commission also notes the Bundestag's observation on the need to further elaborate on 
the ancillary competence of the EPPO and the judicial review of decisions determining these 
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competences. It is obvious that these rules address important and legally complex issues. The 
relevant provisions of the proposal are currently subject to detailed discussions in the 
Council. The position of the Bundestag will be taken account of. 

The Commission notes the Bundestag's position on rules governing case allocation between 
the European Delegated Prosecutors and – following from that - the determination of the 
competent trial court should be set out in the Regulation itself. The Commission considers 
that such rules would need to strike a fair balance between the interests of the person 
concerned to predict the course of the investigation and prepare his/her defense, and the 
EPPO's task to efficiently fight fraud and bring to judgment perpetrators. Once the EPPO’s 
competence would be established and the case would be allocated to the competent European 
Delegated Prosecutor, this would necessarily determine the applicable law including the 
rights of the suspect, e.g. to challenge the EPPO’s decisions. The Commission believes that 
this system would provide predictability and legal security.  

As a rule the Office's own investigative activities would be carried out by the European 
Delegated Prosecutors on the territory of their Member State and according to the national 
law of that Member State. National authorities could take urgent measures in accordance 
with national law. The confirmation of urgent measures by the EPPO, as stipulated in Article 
17 (4) of the Commission's proposal, would attribute legal responsibility for the measures 
taken by the national authorities to the Office. The Commission considers that the chosen 
mechanism would provide the necessary legal certainty but remains open to suggestions 
improving the wording. 

With regard to cross border investigations, the Commission would like to clarify that the 
EPPO would have to be competent to conduct its investigations throughout the European 
Union and not have to rely on mutual recognition instruments such as the European 
Investigation Order. This of course does not mean that the Office would itself carry out these 
investigations. Rather, it would rely on national law enforcement authorities, including for 
coercive measures such as arrests and pre-trial detention (Article 26 (7)).  

The Commission agrees with the Bundestag that minimum standards for procedural rights 
should be guaranteed throughout the Union in accordance with European directives. To that 
end the Commission has adopted a package of proposals in November 2013 to further 
strengthen the procedural rights of citizens in criminal proceedings. These initiatives 
complement the already existing EU law in that area and comprise in particular the rights to 
remain silent, the presumption of innocence and the rights to legal aid, as mentioned in 
Articles 33 – 34. The right of access to the file is already covered by Directive 2012/13/EU of 
22 May 2012 on the right to information in criminal proceedings. 

With regard to the admissibility of evidence, the Commission has taken due note of the 
Bundestag's concern that admissibility of evidence collected in breach of fundamental 
criminal law principles of the Member State of the trial court should be excluded. Member 
States have different views on the details of Article 30 of the proposal but generally support 
the principle of mutual admissibility.  

The Commission notes that the Bundestag calls for more precise European rules in the draft 
regulation on a number of issues such as for example the judicial review of actions of EPPO, 
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dismissal and reopening of cases, notifications of such decisions to persons concerns and 
compensation of damages to the accused. The Commission will carefully assess these and 
other suggestions made in order to improve the clarity of the proposal. 

The Commission hopes that these clarifications address the issues raised by the Bundestag 
and looks forward to continuing our political dialogue.  

Yours faithfully, 

 

 
Maroš Šefčovič 
Vice-President 
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