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At its 866th meeting on 12 February 2010, under the terms of Articles 3 and 5 of the 
Act on Cooperation between the Federation and the Länder in European Union 
Affairs (EUZBLG), the Bundesrat adopted the following opinion: 

1. In general, the Bundesrat welcomes the Commission's proposal regarding a 
general framework for the adoption of delegated acts. In particular, in the 
interest of administrative simplification and coherence, the Bundesrat strongly 
favours the use of standard formula. 

2. In this regard, the Bundesrat wishes to emphasise that it falls under the 
discretionary power of the EU legislator to decide on the duration of a 
delegation of power under Article 290 TFEU. The legislator must examine, case 
by case, whether a delegation of power of indefinite duration or the tacit 
renewal of a delegation of power of definite duration, cf. point 3.2 of the 
Commission communication, appears appropriate. The Bundesrat would like to 
point out that sunset and review clauses are not only common features of 
European legislation, but also effective instruments when it comes to clarifying 
general points of law and reducing red tape. Whatever the case may be, 
applying indefinite duration as a general rule for the delegation of power, as 
suggested by the Commission, would conflict with the intention behind Article 
290(1)(2) TFEU, which is to allow the delegation of power for a limited period 
of time only.  

3. Besides the duration, other aspects of the delegation of power, such as 
objectives, content, scope and time limits, need to be clearly set out so that it is 
possible to determine exactly what essential elements of the basic instrument 
are not covered by the delegated powers. 
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4. The Bundesrat welcomes the Commission's intention, as stated in point 4.2 of 
its communication, to continue its practice of systematically consulting experts 
from the national authorities of all Member States, and to form expert groups or 
make use of already existing expert groups for this purpose. In line with the 
principle of indirect implementation of Community law, the Bundesrat 
considers the expertise of national authorities to be essential with a view to 
avoiding the adoption of inappropriate, bureaucratic or inefficient rules. 

5. The Bundesrat welcomes the Commission's intention to set up an early-warning 
system and to ensure that the European Parliament and the Council receive 
additional information on certain topics.  

6. In this respect, the Bundesrat urges the Federal Government to contribute at 
European level to ensuring that the Commission provides the European 
Parliament, the Council and the Committee of the Regions with additional 
information whenever these institutions invite it to do so. The Bundesrat 
proposes to work with the Federal Government and the Bundestag in drawing 
up proposals for a procedure to be followed when requesting such additional 
information. 

7. The consolidation of the rights of scrutiny in the treaty text itself reinforces the 
possibility of democratic control of delegated acts. The EU legislator must 
assume this responsibility. The Bundesrat therefore invites the Federal 
Government to contribute, in negotiations within the Council, towards ensuring 
that these control mechanisms are fully exploited. 
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8. The Bundesrat strongly recommends that any delegation of power should, as a 
general rule, be subject to revocation. In this respect, the Bundesrat would like 
to point out that the contractual terms for such delegation, in particular the 
concept of a legal act's significance, are quite imprecise to begin with and 
therefore lend themselves to (extensive) interpretation. On top of this, each 
instance of delegation is associated with a certain lack of clarity in terms of its 
exact objectives and limits. A right of revocation ensures that the prerogative to 
interpret the scope of the delegated powers remains with the legislator. The 
consequences of such revocation should, however, be specified in the basic 
instrument. 

9. With a view to ensuring the democratic legitimacy of individual legal acts and 
strengthening EU citizens' trust in the European legislative process, the 
Bundesrat is, as a matter of principle, strongly in favour of a right of opposition 
in all instances to ensure that objections can be lodged against specific 
delegated acts. 

10. The period allowed for expressing opposition should be set in such a way that it 
actually allows the right of opposition to be exercised and the decision to be 
examined in an appropriate manner by the Council and the European 
Parliament. The Bundesrat therefore opposes the Commission's proposal to 
shorten the period for expressing opposition to two months in general, as 
compared to the three months applicable to date under the regulatory procedure 
with scrutiny. Due to the differences in complexity, scope and importance of the 
expected delegated acts, however, the Bundesrat considers that the EU 
legislator should determine the appropriate time limits on a case-by-case basis.  
It sees no hindrance to accelerating the procedure in cases where the European 
Parliament and the Council declare, before the period of three months has 
expired, that they have no intention of expressing opposition. The Bundesrat 
recommends that there should be a possibility to extend time limits in cases of 
particular complexity, as already applicable under the regulatory procedure with 
scrutiny. 
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11. In point 5.3.4 of its communication, the Commission proposes the setting up of 
an urgency procedure for expressing opposition. It cannot be foreseen at this 
stage whether there is any need for such a procedure. Therefore, the right of 
opposition of the Parliament and the Council must be maintained also under 
circumstances of urgency, but could be limited to the strict minimum. However, 
the Bundesrat rejects a deadline of eight days, which would de facto exclude the 
exercise of the right of opposition. For reasons of legal certainty, the Bundesrat 
also opposes the temporary entry into force of a delegated act with the 
possibility of revocation. 

12. The Bundesrat wishes to underline that it is solely for the legislator to decide on 
any obligation to justify an opposition or revocation as recommended by the 
Commission in points 5.2 and 5.3. of its communication. The Bundesrat is of 
the opinion that the requirements in respect of any such obligation should not be 
too stringent in order not to unduly complicate the exercise of the right of 
scrutiny. At the same time, it would like to stress that the legislator, for the sake 
of transparent governance and irrespective of any self-imposed obligation, 
should set out its reasons for an objection or a revocation as a matter of 
principle. 

13. The Bundesrat will transmit this opinion directly to the Commission. 
 


