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Bundesrat Official Document 97/11 (Resolution)  
(Draft Official Document 875/09) 

18.03.2011 

Decision 
of the Bundesrat 

Communication from the European Commission to the 
European Parliament and the Council – application of Article 290 
of the Treaty on the Functioning of the European Union 

COM(2009) 673 final 

At its 881st meeting on 18 March 2011, in accordance with Articles 3 and 5 of the 
Law on Cooperation between the Federation and the Länder in European Union 
Affairs (EUZBLG), the Bundesrat adopted the following opinion: 
 
1. The Bundesrat notes that the clauses conferring the power to adopt delegated 

acts (Article 290 TFEU) in the proposals so far put forward by the Commission 
to align EU Regulations with the Lisbon Treaty consistently fail to meet the 
requirements to define the content and/or duration of the delegation of power. 
Point 3 of the Commission communication (COM/2009/673 final) envisages 
sufficiently clear material and temporal limits. Furthermore, in many cases the 
delegation of power through delegated acts has been provided for where 
uniform conditions are needed for the implementation of acts of the 
European Union or to lay down certain elements which are essential to 
particular Member States. This constitutes a failure to sufficiently consider the 
requirements of the Treaty of Lisbon. 

2. Furthermore, the Bundesrat feels that a uniform approach is needed when 
choosing between delegated acts and implementing acts (Article 291 TFEU) to 
ensure that the changed options resulting from the Lisbon Treaty are uniformly 
implemented in all EU legislation. 
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The Bundesrat reiterates its view that, in principle, the power to adopt delegated 
acts may be provided for in those cases which until now fell within the scope of 
the regulatory procedure with scrutiny, since the definition of a delegated act 
according to the first paragraph of Article 290 TFEU largely corresponds to the 
definition of this legal instrument. Where certain non-essential elements are laid 
down in the form of delegated acts, as a rule these should only be adopted after 
a consultation of experts from the Member States. The Commission should 
seriously investigate any concerns expressed and either amend the proposal 
accordingly, if necessary, or demonstrate on reasonable grounds why it is not 
acting on those concerns. Conversely, the other comitology procedures should 
as a rule be replaced by implementing acts. 

3. The Bundesrat would like to reaffirm the opinion it adopted on 
12 February 2010 in response to the ‘Communication from the Commission to 
the European Parliament and the Council – Implementation of Article 290 of 
the Treaty on the Functioning of the European Union’ (BR Official Document 
No 875/09 (Decision)). The Bundesrat reiterates that under Article 290 TFEU 
the decision on the duration of the delegation of power falls under the 
discretionary power of the EU legislator. The legislator must examine, case by 
case, whether a delegation of power of indefinite duration appears appropriate. 
The Bundesrat explicitly notes that sunset and review clauses are not only 
common features of European legislation, but also effective instruments when it 
comes to clarifying general points of law and reducing red tape. Whatever the 
case may be, applying indefinite duration as a general rule for the delegation of 
power, as suggested by the Commission, would conflict with the intention 
behind Article 290(1)(2) TFEU, which is to allow the delegation of power for a 
limited period of time only. If a delegation of power of indefinite duration 
should appear appropriate, there should nevertheless be sufficient justification 
for using this instrument. 

4. The Bundesrat is sending this opinion directly to the Commission. 


