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Report from the Commission on subsidiarity and proportionality (16th report on 
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The Bundesrat decided at its 868th meeting on 26 March 2010 to submit the resolution in 
annex to the Commission. 

 



Bundesrat     Document    7549/09 (Resolution) 

26.03.10 

Bundesrat resolutionReport from the Commission on 
subsidiarity and proportionality (16th report on Better 
Lawmaking covering the year 2008)  
COM (2009) 504 final; Council document 13879/09 

 

At its 868th meeting on 26 March 2010, under the terms of Sections 3 and 5 of the Act 
on Cooperation between the Federation and the Länder in European Union Affairs 
(EUZBLG), the Bundesrat adopted the following opinion: 

1. The Bundesrat takes note of the Commission report 'Better Lawmaking covering 
the year 2008'. 

2. The Bundesrat regrets the fact that, despite its repeated requests, the Commission 
has again omitted in the 16th report to fulfil its obligation under Article 9 of Protocol 2 to 
the Treaty of Lisbon to report in detail on the application of the principles of subsidiarity 
and proportionality. 

3. The Bundesrat considers that merely listing examples of cases in which the 
principle of subsidiarity was invoked by individual stakeholders, without indicating the 
reasons for which the Commission considered an objection on the grounds of subsidiarity 
to be admissible or inadmissible, is without tangible added value for assessing the extent 
to which the principles of subsidiarity and proportionality are applied in practice. The 
Bundesrat therefore calls on the Commission to improve its reporting to this end in its 
17th report. Furthermore, it has asked the Federal Government to call on the Commission 
to comply with the requirements laid down by the Treaty with regard to both the 
quantitative and qualitative aspects of its reporting.  

4. The Bundesrat recognises that the Treaty of Lisbon reinforces the procedural 
dimension of the subsidiarity principle and introduces improvements in this area in new  
Protocol No 2, in the form of the early-warning system and the involvement of the 
national parliaments in particular. However, the subsidiarity principle has now been 
materially weakened, since, unlike Protocol No 30 to the Treaty of Amsterdam, the text 
no longer specifies the criteria of substance applicable to subsidiarity assessments. The 
Bundesrat considers that this represents a regression in terms of the viability of the 
subsidiarity and proportionality principles. 

5. The Bundesrat therefore calls for the criteria used to assess subsidiarity to be 
substantiated by means of an inter-institutional assessment form. The specifications laid 
down by the Commission in its revised guidelines of early 2009 on the performance of 
impact assessments are indeed an important development in terms of internal subsidiarity 
assessments within the Commission. These provisions are of little relevance, however, 
for effective ex-ante controls by national parliaments under the so-called early warning 
mechanism. Such a framework for assessing the proposals of the EU legislative bodies 
would also be a key step towards developing a common European understanding of 
subsidiarity and proportionality, an objective which has been advocated repeatedly by the 
Commission and others. 



6. Set against this background, the Bundesrat emphasises that, in application of the 
principles of subsidiarity and proportionality, each legislative text must indicate and 
explain why its objectives cannot be met in a satisfactory manner at central, regional or 
local level. The second  condition is that, by reason of its scale or effects, the measure 
can be better achieved at Union level. EU legislation must therefore be limited to 
addressing matters which are essentially transnational in nature. The added value of a 
measure at EU level must be such that it has clear advantages –  both in qualitative and 
quantitative terms. In cases where the role of the EU is limited to a coordination and 
supporting role only, this should be clearly stated to ensure that the different levels of 
responsibility are clearly distinguished. This must also apply to financial support 
provided by the EU. Application of the general internal market clause requires a detailed 
explanation of the extent to which the absence of a Community-wide regulation would 
result in distortions of competition which would be unacceptable from the Community 
standpoint and as a result of which harmonisation of national provisions is essential. 

7. In view of the above, the Bundesrat emphasises that, in its view, EU competence 
must be verified in conjunction with subsidiarity assessments as a matter of course. 
Legitimacy of competence is integral to the concept of subsidiarity. Intervention by the 
Union in areas in which it is not competent also constitutes a violation of the subsidiarity 
principle. Verification of the legal basis is therefore an essential prerequisite for 
subsidiarity assessments. Moreover, a situation whereby national parliaments were able 
to denounce violations of the subsidiarity principle but not actions with more serious 
consequences, such as EU initiatives in areas in which it is not competent, would be 
incongruous (Bundesrat opinion of 9 November 2007, BR document 390/07 
(Resolution), point 5). The Federal Constitutional Court also emphasised in its Lisbon 
judgement of 30 June 2009 that the effectiveness of the EU early-warning system would 
be dependent on 'whether the right of referral of the national parliaments and the 
Committee of the Regions extends to verification of the essential question underlying the 
subsidiarity principle, namely that of the competence of the EU with regard to the 
legislative initiative in question' (Judgement of 30 June 2009, 2 BvE 2/08, 2 BvE 5/08, 2 
BvR 1010/08, 2 BvR 1022/08, 2 BvR 1259/08 and 2 BvR 182/09, paragraph 305). 

8. In view of this criterion, the Bundesrat considers that the prerequisites relating to 
the principles of subsidiarity and proportionality are not fulfilled in two of the cases set 
out in the Commission's report in particular: the Proposal for a Directive establishing a 
framework for the protection of soil (COM(2006) 232 final) is not limited to provisions 
on matters which are essentially transnational in nature. Rather, soil protection is a matter 
which is dominated by local and regional concerns. The same is true of the Green Paper 
'Towards a new culture of urban mobility' (COM(2007) 551 final) on the challenges 
linked to local transport in urban areas, including traffic congestion. Measures at Member 
State level are sufficient in both cases. The Commission's provisions on urban mobility 
are admittedly set out in the form of an action plan only, yet the document contains a 
series of specific recommended measures which the Commission intends to develop into 
various 'voluntary commitments' which it will use to monitor progress. The Bundesrat 
considers that introducing soft-law obligations 'through the back door' runs counter to the 
idea of subsidiarity (Bundesrat opinion of 18 December 2009, BR document 756/09 
(Resolution)). The Bundesrat believes that the balance of competence between the EU 
and the Member States should not be distorted by the adoption of soft-law or the open 
coordination method. 

9. The Bundesrat welcomes the fact that the political dialogue developed between 
the Commission and the national parliaments since 2006 is set to continue in parallel to 
the subsidiarity monitoring process. By analogy with the recent agreement between the 
European Parliament and the Commission on the bases for deeper cooperation between 



the institutions, the Bundesrat calls for the development of political dialogue and 
cooperation with the national parliaments along similar lines to enable the national 
parliaments to assume their decisive role in the democratic structure of the EU, as 
provided for under the Treaty of Lisbon. 

10. The Bundesrat is sending this opinion directly to the Commission. 


