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SOME SUGGESTIONS FROM IRELAND* 

I 

 

1. My professional and academic legal examinations are – I hope – long behind 

me. Yet one question still sticks in my memory: a Jurisprudence paper asked to what 

extent was litigation desirable in any society. While I have reflected on that question 

from time to time, I am not sure that I could answer it any more satisfactorily now 

than some thirty five years ago. Yet any endeavour to answer that question is to come 

forward with some ideas and suggestions relevant to our discussion this morning. 

Let us immediately put to one side the answers that might be given by economists or 

political scientists. The former might think that litigation was good insofar as it 

promoted economic activity through an increase in legal services, but bad insofar as 

the legal system encouraged frivolous or burdensome litigation which imposed 

deadweight costs on enterprises. The political scientist might think litigation was good 

insofar as it demonstrated independent legal thinking and adherence to the rule of law.  

2.  But what would the pure-spirited lawyer – assuming such a creature can be found - 

think? If pressed, he or she might suggest that some types of litigation are good 

because the ensuing decision gives guidance to the community and enables the 

development and growth of the legal system: cases such as Van Gend en Loos and 

Costa v. ENEL are classic – if exceptional - examples of this type of litigation. 

At a more prosaic level, litigation is to be welcomed in other fields, precisely because 

without litigation one could not be certain that the relevant legislation was actually 
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effective. The case-law on the Brussels Regulation is a good example of this 

phenomenon. The Regulation itself – while a model of drafting elegance – is drafted 

at such a high level of abstraction that it required litigation to give practical examples 

of how the Regulation was to be applied in practice. It is true that in some instances 

there will be results which the drafters did not intend or anticipate, but this is part of 

the price of success. Prior to the decision of the Court of Justice in Case C-133/11 

Folien Fischer AG [2012] ECR I-3852, for example,  who knew that the special 

jurisdiction in tort in Article 5(3) embraced actions for negative declarations of non 

liability. Yet if that decision is thought to be unsatisfactory the Brussels Regulation 

can itself be revised over time. 

3.   In other cases litigation can be bad, or, perhaps, it would be truer to say, the 

plethora of case-law may be itself a sign that something is wrong. An example here 

perhaps is the multiplicity of VAT cases that the CJEU has to decide. Does this reflect 

the intrinsic difficulty of VAT or that there are significant sums that are worth 

litigating. Or is it rather a sign that the drafting the VAT Directive needs to be 

improved, so that this plethora of litigation can be reduced? 

II 

The centrality of statutory drafting 

4.  Most legal systems tend to deny the importance of statutory drafting or simply fail 

to realise just how central this question to modern legal systems. Even in the common 

law world, much judicial time and effort is devoted to the construction of legislative 

provisions, but this appears to be an under-rated skill. What lawyer has ever described 

themselves as a specialist in statutory interpretation, yet this is an issue which 

consumes a huge degree of judicial time. At a guess well over 50% of all Article 267 

references turn to some degree or another on questions of statutory interpretation. 
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5.  This skill is, however, of even greater importance and poses even greater 

challenges within the EU. There is here no common law or Code Civil to fall back on. 

The drafting has to accommodate vastly different legal traditions and problems of 

language. A further problem is that quite often – especially with Directives – that the 

legislation is simply creating a framework to bring about the end result which itself 

will be contingent on the manner in which it is transposed by the individual member 

states. 

6. At the same times, the differences between the common law and the civil law 

methods of interpretation are, I think, somewhat over-stated. It is true that the primary 

focus in the common law is in the actual words used, but this is tempered by 

considerations such as the object, effect and reasonableness of the interpretation. 

Indeed, we can say that the Court of Justice’s contra legem method of interpretation is 

itself very close to the approach of the common law courts. 

7.  The real difference between the two systems is that the common law drafter is also 

working off certain assumptions by reference to specialised rules of statutory 

interpretation, even if parallels to these rules/principles can also be found in the 

civilian tradition. I cannot, however, help thinking that these rules receive less 

attention than they deserve. As befits the common law tradition, these rules are not 

systemically written down anywhere – although the informal code devised by Francis 

Bennion in his monumental work comes close. Some of these specialised rules 

include: 

- Rules dealing with retrospectivity 

- A presumption against unclear changes in the law, so that express 

language is required for radical changes 

- A presumption against interfering with vested rights 
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- A presumption that criminal liability should not be created save by 

express words 

- Words bear a particular meaning depending on the context (“the 

‘noscitur a sociis’ rule)((“known by its companions”)1 

8.  We can illustrate some of these problems by seeing the inter-play of EU and 

common law principles with two different examples: 

Example 1: Lassal 

9.  The first example comes from the Free Movement Directive 2004/38/EC of 2004, 

Case C-162/01 Secretary of State for Work and Pensions v. Lassal [2010] ECR I-000. 

In Lassal a French national had exercised free movement rights as a worker in the 

United Kingdom for a five year period between September, 1999 and February, 2005 

in that she was either working or seeking work during that five year continuous 

period. She then left the UK for a ten month period but upon her return she was 

subsequently refused social security payments on the ground that she had no right of 

permanent residence there. 

10.  Following a reference from the Court of Appeal from England and Wales, the 

Court of Justice held that continuous periods of residence of five years which were 

completed prior to the entry into force of the 2004 Directive on 30th April, 2006, were 

required to be taken into account for the purposes of calculating the requisite periods 

of time spent in the host state for the purposes of Article 16(1). Any other conclusion 

                                                 
1  Thus, for example, in an Irish case where the immigration legislation allowed for the preventative 
detention of an asylum seeker where it was suspected that he posed a threat “to national security or 
public order in the State”, it was held that the use of the words “public order” in conjunction with  the 
words national security meant that the reference had to be public order in the narrow sense of that term 
“involving a serious threat to fundamental State interests”.  Given this statutory context the asylum 
seeker could not be validly detained  on a preventative basis merely because it was suspected that he 
was guilty of routine immigration basis: see Li v. Governor of Cloverhill Prison [2012] IEHC 493, 
[2012] 2 Irish Reports 40. 
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would be anomalous and would lead to consequences at odds with the objectives of 

the 2004 Directive. The Court added: 

“Furthermore, it should be noted that, in so far as the right of permanent 

residence provided for in Article 16 of Directive 2004/38 may only be 

acquired from 30th April 2006, the taking into account of periods of residence 

completed before that date does not give retroactive effect to Article 16 of 

Directive 2004/38, but simply gives present effect to situations which arose 

before the date of transposition of that directive.” 

11.  I would like to think that a common law court applying common law methods 

would arrive at the same result, although in addition to the reference from the English 

Court of Appeal, there were also Irish cases prior to Lassal which had refused to give 

the Directive what they saw as retroactive effect. Yet Lassal is an example of a 

litigation which might have been easily avoided. It is not enough to prescribe a 

commencement date for legislation of this kind, it is also necessary to deal with the 

large numbers who had acquired their rights prior to the coming into force of the 

Directive. It was entirely foreseeable that Lassal-style issues would quickly arise. 

Many of these problems might have been avoided had the Directive expressly 

addressed the situation of persons who had being residing in another Member State 

prior to the date on which the Directive come into force. 

Example 2: Minister for Justice v. Tobin 

12.  The next case concerns the operation of the Framework Decision giving rise to 

the European Arrest Warrant, Minister for Justice v. Tobin [2008] IESC 3, [2008] 4 

I.R. 42. Here an Irish citizen had been involved in a car accident in Hungary which 
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had tragically resulted in the deaths of two young children. He left Hungary by 

agreement and returned lawfully to Ireland. He was last convicted of motor 

manslaughter in his absence and the Hungarian authorities sought his return. Under 

the Irish EAW Act there was an obligation to effect a surrender in such circumstances 

only where the accused had “fled” the foreign jurisdiction. 

13.  The Irish Supreme Court refused to order his release, for the simple reason that 

the accused had left Hungary by agreement and had not “fled” Hungary. While the 

Court acknowledged that this conclusion might be at odds with one of the general 

objectives of the Framework Decision, the Court could not give a Pupino/Marleasing 

style “conforming interpretation”, since this would be contra legem and at odds with 

the direct words of the statute. One might add that this conclusion was entirely 

predictable given the common law tradition of strictly construing statutes involving 

personal liberty.  

14.  What followed next was more problematic. The Irish Parliament then changed the 

law and deleted the “fleeing” requirement. In Tobin (No.2) ‘[2012] IESC 37 a 

majority of the Irish Supreme Court held that it still would not order the return of Mr. 

Tobin. But here even the majority differed among themselves, with some thinking it 

amounted to an abuse of process, with others thinking that Mr. Tobin had acquired a 

vested right not to be extradited by reason of the first decision, which presumption 

could only be displaced by the clearest of words. 

Conclusions 

15.  Other than seeking once again to draw attention to the set of assumptions against 

which the common law legislators and courts operate, what further conclusions can be 

drawn? The only practical suggestion which I can make is to press the case for an EU 
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equivalent of either an Interpretation Act or a sort of Allgemeiner Teil setting out 

general principles of interpretation of legislation. 

16.  The Irish Interpretation Act 2005, provides a good example. Not only does it 

provide a general definition of common words used in legislation, but s. 5(1) of that 

Act also articulates the following general principle: 

“In construing a provision of any Act (other than a provision that relates to the 

imposition of a penal or other sanction – 

(a) that is obscure or ambiguous, or 

(b) that on a literal interpretation would be absurd or would fail to reflect the 

plain intention [of parliament] 

the provision shall be given a construction that reflects the plain intention of 

the [parliament] where that intention can be ascertained from the Act as a 

whole.” 

17.  It seems to me that there is a case for something similar at EU level. It might help 

to bring greater uniformity to questions of interpretation throughout the Union and – 

possibly – bring down the number of Article 267 references. But it would help with 

questions such as: 

- To what extent is the court entitled to disregard the literal words in favour of 

the underlying principle or policy of the legislation?  

- What status should be given to Recitals and to what extent may a court invoke 

them to override the actual text of a Directive/Regulation?  

- How should a court approach legislation that is silent on questions of 

retroactive effect and, more precisely, the extent to which pre-legislation 

events can be taken into account in interpreting legislation (as in Lassal)?  
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- Subject to questions of procedural autonomy, the extent to which Member 

States are required/permitted to create criminal offences to give effect to 

Directives which prohibit certain conduct?  

- Should there be presumptions against unclear changes or the imposition of 

liability? 

18.  Of course, an Interpretation Regulation will not solve all problems and quite 

possibly there might be a dispute about the appropriate legal basis for such legislation. 

Yet if these difficulties can be overcome, it might just make the task of drafting and 

interpreting EU legislation a little easier and even for this reason alone, such a project 

might be worth considering. 

 

*Gerard Hogan, Judge of the High Court of Ireland 

 

 




