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PROMULGATION/ENACTMENT OF LAWS 
 
The power to make laws is, according to the Constitution of Malta, vested in 

Parliament - article 65 of the Constitution.  

 

One important provision of the Constitution in this context is article 74. - in other 

words laws are made in both the Maltese and the English languages, and if there 

is any conflict between the two versions, the Maltese version shall prevail. 

Seems very simple! In layman’s language, this should mean that there exists no 

problem as far as the bi-lingwilism of Maltese legislation is concerned. The truth, 

however, lies elsewhere: this is only the general rule and, as I shall be trying to 

explain, there are various ramifications and modifications to this general rule, 

always within the parameters allowed by law. But let us proceed chronologically. 

 

The method relating to the promulgation of laws and the journey leading to the 

enactment of legislation is spelt out in the Standing Orders of the House of 

Representatives, made under the powers granted by the Constitution. Obviously 

the last part of the journey of an Act of Parliament is the Presidential assent and 

its publication in the Government Gazette. 
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Basically Maltese legislation may be subdivided into three tiers: at the top is the 

Constitution which is the supreme law of the land. However this position of 

dominance enjoyed by the Constitution only refers to those provisions of the said 

Constitution which, according to the same Constitution, may only be changed by 

a qualified majority – a two-thirds majority of Parliament as regards the 

provisions mentioned in article 66(2) – for example articles relating to 

Fundamental Rights and Freedoms of the Individual, or the articles of the 

Constitution which refer to the Judiciary; moreover sub-article (3) of the same 

article lists the provisions of the Constitution which require, for their amendment 

(or substitution) not only the two-thirds majority as above-mentioned but also 

that such amendment be approved by the majority of electors entitled to vote at 

an election; as far as other provisions of the Constitution are concerned, these 

may be amended, modified, substituted or deleted by normal majority of the 

House of Representatives and therefore take the semblance of “normal” 

provisions of law, just like any other piece of legislation which may be thus 

amended or substituted by another piece of legislation. 

 

ACTS OF PARLIAMENT 

Main legislation is enacted by Parliament: indeed, as we all know, it is the very 

function of Parliament to enact legislation, and we follow the English system of a 

First Reading (wherein only the title of a particular new piece of legislation is 

announced in Parliament), and the Bill (draft law) is then published in the 

Government Gazette. The discussion on the said Bill is then inserted in the 

agenda of the Parliamentary session, and the Second Reading, which entails the 

discussion on every provision of the law at the Committee Stage, commences. At 

this stage the original provision of the Bill (draft law) may be changed, modified, 

substituted, etc, by Parliament and, once this stage is over, the Third Reading 

occurs – which is a formal reading out, again, of the title of particular piece of 

legislation. The Bill is then transmitted to the President of the Republic, for 



 Page 3

his/her assent, after which the Bill becomes Law – an Act of Parliament. It is 

interesting to point out that, officially at least, the President cannot refuse assent 

or send the Bill back to Parliament for re-consideration – there is no provision, in 

the Constitution, for this to happen. Whether the President, during the iter of the 

law in question, is consulted or not, and whether he gives his opinion/advice on 

the law in question prior to it being given the Third Reading is obviously not 

known. Rumours have it that certain past Presidents of the Republic used to take 

quite a keen interest in legislation debated in Parliament, and used to be 

consulted, during this stage. 

 

Before a piece of legislation is actually published as a Bill, our standing orders 

demand that the Minister concerned present a motion of first reading to the effect 

of informing Parliament, in a general manner, what the intended legislation is 

aimed to cover. The Standing Orders specifically refer to "the title" and the 

"short title" of the proposed legislation. Consequently where the standing orders 

speak of the title of legislation it refers to the ‘long title’, which is normally 

produced in italics at the beginning of the particular piece of legislation, while 

the short title is the first article of the legislation in question. Let me give an 

example of the difference between the two titles, which acquires a lot of 

importance when the actual Bill is discussed in the Committee Stage as I will 

explain later. 

 

The most important words, in my view, occurring in the title (and here, please 

read "long title") are: 

".... and to make provision with respect to matters ancillary thereto or 

connected therewith…." 
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In fact, if at Committee Stage the issue arises whereby, as a result of the 

enactment of the legislation under review, consequential amendments are 

required to another piece of legislation, it would not be possible to insert, in the 

bill under discussion, such consequential amendments if the above mentioned 

phrase did not exist. This distinction therefore acquires much importance during 

the debate in the Committee Stage of the particular Bill – namely it is important 

that the first reading of the Bill, in Parliament, should contain, in the motion 

thereof, the full (long) title rather than the short title thereof. Let me explain: if 

the first reading only contains the short title, as per the example we have just 

taken, namely the "Malta Resources Authority Act", then, in accordance with 

Standing Order 99, if the need arises to further consequentially amend other 

legislation and the title (which was reported in the first reading) does not provide 

for such consequential amendments, then the committee discussing the bill is 

obliged to report back to Parliament for leave to amend the said title.  

 

To close this part related to Acts of Parliament, one has to remark that this type 

of legislation may be subdivided into five categories – principal legislation, or 

purely amending legislation, or principal legislation containing also 

consequential amending provisions, or principal legislation which also revokes 

previous legislation, or principal legislation containing also both consequential 

amending provisions and provisions which revoke previous legislation. But let us 

proceed in order. 

 
Principal legislation, as its name entails, is a new piece of legislation, 

encompassing a number of legal provisions on a given subject. As in all other 

legislation world-wide, the “new” piece of legislation may either be a completely 

new subject being tackled by means of legislation – examples, as far as Maltese 

legislation is concerned, are the Merchant Shipping Act of 1973 (before this date 

we did not have our own merchant shipping law, but relied entirely on English 
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legislation) or the Investment Services Act of 1994 (most financial services’ 

legislation was enacted during this time and it was completely “new” 

legislation). 

 
Principal legislation may also be in the form of new legislation which basically 

substitutes (and consequently repeals) previous existing legislation on the same 

subject-matter. Various examples of this exist in Maltese Legislation – the Press 

Act of 1974 basically replaced previous, much older, press legislation, the 

Banking Act of 1994 replaced the Banking Act of 1970, the Companies Act of 

1995 replaced the Commercial Partnerships Ordinance of 1962. 

 
Both types, as above mentioned, of principal legislation may contain 

consequential amending provisions. A typical example would be an blanket 

amendment whereby all references in existing legislation to the law being 

revoked (replaced by the new law) are to be construed as a reference to the new 

law, but this is just an obvious example ; consequential amendments normally go 

further than that, as they are meant firstly to adapt existing legislation to the new 

provisions being enacted and, secondly to amend existing legislation in order to 

avoid possible conflicts/contradictions which may arise as a result of the 

enactment of the provision of the new law. 

Amending legislation (always in the sphere of Acts of Parliament) is, as its name 

implies, a piece of legislation whereby parts of the other legislation (or amended 

pieces of legislation) are amended by means of an Act of Parliament. Here two 

things need mentioning: 

 

(a) it may be stated in the particular piece of legislation (and this 

applies also to principal legislation) that the provisions of that law 

will not come into force upon publication (as is the norm) but in a 

future date as the Minister responsible for that particular law may 
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appoint by means of a notice in the Government Gazette to that 

effect. Under normal circumstances this method is resorted to when 

the administrative set-up required as a result of the law in question 

(whether principal or amending) has not yet been established - for 

example where the law envisages the setting up of a Council or an 

administrative tribunal – and this therefore gives time to the 

Minister concerned to concentrate on the eventual establishment of 

the body in question prior to bringing this piece of legislation into 

force. This, as I said, is the “normal” situation. The problems arise – 

and I must admit that I am a culprit in this, as far as my law-drafting 

duties are concerned – when different provisions of the said law 

may be brought in force on different dates and for different 

purposes! As a result of this, situations arise where certain 

provisions of a particular law are in force, while others are not, and 

as far as the ones that are in force are concerned, they are only in 

force for some purposes (for example they apply only to certain 

types of companies) and not for others. I must admit, rather 

confusing! 

 

(b) the second matter which needs mentioning as far as amending 

legislation is concerned: amending legislation, in our legislation, 

once enacted and once it has come into force, “shall be read and 

construed as one with the principal Act” (namely the legislation 

which it amends). Therefore the amending legislation, once it comes 

into force, does not remain a “stand-alone” piece of legislation, but 

its amending provisions are inserted into the principal legislation it 

amends. This process, in our system of law, is referred to as 

“updating” (more about this later), and, to my mind, has one main 

advantage and one main disadvantage: the main advantage is that 
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when, for example, a reference to the Civil Code is made, that 

reference implies that what is being considered is the said Civil 

Code with all its amendments, since 1868 onwards: there is no need 

to mention all the said amendments. On the other hand it means that 

the amending law is “lost” once its provisions are inserted in the 

principal legislation; this is partly mitigated by the insertion of a 

marginal note, on the side of the article of the law which is 

amended/substituted. 

 

At this stage I feel it is important to clarify the use of certain terms, in our system 

of law, as opposed to the definition given to those same terms when used in 

European legislation circles: when we update legislation, as a result of amending 

legislation having been enacted and come into force, we refer to this process as 

“updating”. In the European legislation sphere, this is referred to as 

“consolidation”. The basic difference lies in the fact that, for us, amending 

legislation is “read and construed as one with the principal Act”, and therefore 

the principal Act is automatically (so to speak) updated, while in European Law 

no such automatic updating takes place and such updating (referred to as 

consolidation) is only resorted to in specific cases and this only by express 

provision of law – it is not a constant process. 

 

We use the term “consolidation” when we amalgamate or merge two or more 

principal pieces of legislation pari materia as amended and updated, into one law 

– what at European level is referred to as “codification”. Consolidation may take 

place either through the enactment, as an Act of Parliament, of legislation which 

basically amalgamates the previous various pieces of legislation on a given 

subject (examples are the Employment and Industrial Relations Act, 2002, which 

basically consolidated and at the same time updated two “old” pieces of 

legislation, and the Malta Travel and Tourism Services Act, 1999, which 
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consolidated into one law various laws related to the subject matter. Normally, 

however, consolidation is resorted to by the Law Revision Commission in its 

periodical revision of Maltese legislation.  

 

Lastly, codification - there is no counterpart to this in European law circles. As 

far as we are concerned, this implies the amalgamation of various pieces of 

legislation, as updated, and pari-materia, under one code of law and thereafter 

the legislation is referred to as a Code, rather than an Act of Parliament. In fact, it 

is only the Law Revision Commission which may resort to these methods of 

amalgamation of different laws. The final product is given its authenticity by the 

Statute Law Revision Act, 1980 (vide the first piece of legislation on the Laws of 

Malta website), under which the laws included in the website are published. In 

Malta there exist five Codes of Law, compiled by the Law Revision Commission 

of 1942: the Criminal Code, the Code of Police Laws, the Code of Organisation 

and Civil Procedure, the Commercial Code and the Civil Code – for example, the 

Civil Code is the result of the codification, made by the Law Revision 

Commission of 1942, of two main Ordinances I – Ordinance VII of 1868 and 

Ordinance I of 1873. I remember, during my University days, I was the 

champion favouring the codification of all Maltese legislation (or at least most of 

it); today, when I have become old and grey, I am not so convinced of its 

advantages: law having become so technical in nature and relating to particular 

subject-matters, I cannot see much possibility of consolidation of legislation pari 

materia, let alone the codification thereof.  

  

The "Bible", as far as interpretation and construction of our laws is concerned, is 

the Interpretation Act, Chapter 249 of the Laws of Malta. Article 6 thereof 

provides in as clear and concise a manner as possible how legislation should be 

interpreted and construed. 
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I will make a brief reference to paragraph (d) thereof as this will introduce us to 

the next part of my presentation, namely subsidiary legislation, which has more 

than quadrupled over the last years since accession to the European Union. 

Please note the words ".... and such power shall be exercisable without prejudice 

to the making of new rules, regulations or bye-laws.". The very essence of 

subsidiary legislation is that it does not require any debate in Parliament and is 

therefore a quick method of legislating. Consequently there is a tendency for 

subsidiary legislation to substitute previous legislation rather than amend 

piecemeal the various regulations or rules contained in a given piece of 

subsidiary legislation. 

 

But before passing on to this part, namely subsidiary legislation, of my 

presentation, one quick word about the eventual publication of legislation.  

 

All legislation is published in the official Government Gazette, in paper format, 

and this is still done to this very day, just as it was way back in the 1800s when 

the official version of the law being enacted first started being published. 

However, an online version is also made available and it is important to point out 

that though officially the online version is not the official version, both versions 

are produced from the same electronic file and therefore the paper and electronic 

versions are identical.  

 

SUBSIDIARY LEGISLATION 

 

My late Constitutional law professor, many moons ago, always harped on the 

raison d'etre of subsidiary legislation and how important it is in today's (then, 

read 1970s) day and age. Little did my professor realise that as a result of Malta's 

accession to the EU the volume of subsidiary legislation would increase 

drastically to limits which were definitely not envisaged at the time. 
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Subsidiary legislation is subsidiary in nature only as far as its dependence on the 

main legislation is concerned; otherwise it has the full force of law and may 

carry with it penal provisions, but always within the ambit of the main, enabling, 

law. In this sphere we follow the English system, namely the ultra vires doctrine 

(whereby the Minister concerned or the body in question may not go beyond the 

power granted to it by the enabling law); however today, as far as Maltese 

subsidiary legislation is concerned, subsidiary legislation may be ‘attacked’, for 

being ultra vires, only for substantive ultra vires; I will soon comment about this. 

All subsidiary legislation is laid on the Table of the House of Representatives for 

a period of twenty-eight days, after which, unless there has been tabled a motion 

for its revocation or modification, such subsidiary legislation becomes law. 

Actually, as you can see, article 11(1) of the Interpretation Act confirms that ‘any 

such legislation made by virtue of those powers’ is law, and ‘if it is found, within 

the period of twenty-eight days after it is so laid, the House resolves that it be 

annulled or amended, the same shall thereupon cease to have effect or shall be so 

amended, as the case may require, but without prejudice to the validity of 

anything previously done thereunder or to the making of new rules, regulations 

or other subsidiary legislation of a like nature’. 

 

Also please note sub-article (3) of the same article 11: ‘Notwithstanding the 

foregoing provisions of this article, where the principal law conferring the power 

to make subsidiary legislation makes different provision in respect of any of the 

matters aforesaid, those provisions shall apply to any subsidiary legislation 

made by virtue of those powers in preference to the provisions of this article in 

respect of those matters.’. This is an indirect reference to regulations concerning 

pensions. Thus, in the Pensions Ordinance – Chapter 93 - you will note that 

article 3(4) states ‘No regulation made under this article shall have effect unless 

it has received the prior approval of the House of Representatives signified by 
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resolution.’; similarly article 121(3) of the Police Act – Chapter 164 – states 

exactly the same thing with the same wording ; the regulations referred to in the 

sub-article are ‘regulations for the granting of pensions’ – see sub-article (1) of 

the said article. 

 

But in the field of subsidiary legislation is where the language problems start 

arising. Certain main legislation allows for subsidiary legislation made under it 

to be published in the English language only. Let us go into the historical reason 

for this, and the best example is the Civil Aviation Act - even though, as we shall 

see, this particular Act presents further problems. When the Civil Aviation Act 

was enacted in 1972, it was felt, and, may I point out, quite rightly so, that 

subsidiary legislation, being, of its very nature, highly technical, would be 

published only in the English language, or rather, as article 17(3) thereof 

provides, it may be made in the English language only. We will come back to the 

problems with regards to subsidiary legislation made under the Civil Aviation 

Act later. 

 

However, please allow me to digress from the Civil Aviation Act for a few 

minutes. The formula "may be made in the English language only" has, please 

allow me, been abused of. I am here specifically referring to subsidiary 

legislation made under the Product Safety Act - Chapter 427 of the Laws of 

Malta. It was obvious, when the principal law was enacted, that subsidiary 

legislation made under this Act, would be related to the transposition of 

European Union Directives into Maltese legislation. The ‘incriminating’ article 

here is sub-article (1) of article 40. And this sub-article, allow me to submit, 

namely that all subsidiary legislation made under the Product Safety Act would 

be published in the English language only, is only a convenient way to do away 

with the need of the bilingual structure of our legislation. The Directives 

themselves, from which the transposition into Maltese legislation is made, are 
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available in the Maltese language, and consequently there is no reason, to my 

mind, whether the contents are highly technical or otherwise, for the lack of a 

Maltese version of such subsidiary legislation. It is, to me at least, a very 

unfortunate situation. 

 

But what happens where subsidiary legislation is "hived off' from one parent Act 

to another new Act? Article 49 of the Authority for Transport in Malta Act, 

Chapter 499 of the Laws of Malta, provided for the transposition, under its 

umbrella, of all subsidiary legislation made under the Civil Aviation Act (Cap. 

232), the Malta Transport Authority Act (Cap. 332) and the Malta Maritime 

Authority Act (now Ports and Shipping Act) (Cap 352), without repealing the 

said parent laws. You will note that the formula used is "shall continue in force 

and shall continue to have effect as if made under this Act". But, the question 

arises: since the Authority for Transport in Malta Act does not provide for 

subsidiary legislation to be made in the English language only, does this mean 

that, henceforth, any amendment made to the Civil Aviation Regulations (as an 

example) is to be made in both languages? And if so, what would the Maltese 

version amend, once the original Civil Aviation Regulations were promulgated in 

the English language only? I have no answer to this question and it would be a 

very interesting subject to discuss, if anything from the purely academic point of 

view. Maybe, a way out would be to amend the provision, in the Authority for 

Transport in Malta Act, relating to the ‘transposed’ regulations, to specifically 

exempt any amendment to such regulations from the need of their being 

published in the Maltese language. 

 

I will refrain from entering into another problem this kind of ‘transposition’ 

creates, namely the question of penalties, but I will just mention the problem: if, 

subsidiary legislation, made under a particular parent law, contains a particular 

penal provision, but such penal provision exceeds the maximum allowable under 
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the new parent law, to which it would have been ‘transposed’, would this create a 

substantive ultra vires situation? 

 

Earlier on, in this presentation, reference was made to the Interpretation Act. I 

have a very vivid recollection of what the said Act meant to me, personally, 

when it was promulgated in 1975. At the time I was in the throes of preparing my 

thesis for the Doctorate of Laws, a thesis entitled ‘The Ultra Vires Doctrine in 

the Context of Maltese Delegated Legislation’. Obviously the thesis was based 

on the, then existing, two types of ultra vires, namely procedural and substantive. 

At the stroke of a pen, by virtue of article 10 of the said Act, procedural ultra 

vires was struck off from the face of Maltese subsidiary legislation, and this 

meant, to me personally, that almost one third of my thesis was being rendered 

obsolete and superfluous! It is worth reading this provision entirely because its 

effects are extremely far-reaching: ‘Where by virtue of any Act, whether passed 

before or after the commencement of this Act, power is conferred to make 

subsidiary laws, any subsidiary law that may lawfully be made thereunder shall 

be valid and shall have effect whether or not it purports to be made in exercise of 

those powers and even if it purports to be made in exercise of other powers.’. 

Basically, it means that from the enactment of the Interpretation Act onwards, 

procedural ultra vires may only be invoked in the case of failure to lay the 

subsidiary legislation concerned on the Table of the House of Representatives for 

the statutory twenty-eight day period. 

 

Within the context of the language question, however, if the parent law does not 

allow subsidiary legislation to be made in the English language only, and this 

actually happens, is the subsidiary legislation so made valid? Is it a procedural 

matter or is it a substantive matter? From my point of view I would submit that 

any subsidiary legislation so made would be substantively ultra vires but then, in 

the light of what was mentioned above, namely in cases where subsidiary 
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legislation is transposed from one parent law to another, does this statement hold 

water? 

 

Likewise, as is the case with Acts of Parliament, subsidiary legislation may be 

main legislation only, may be main subsidiary legislation which also revokes 

previous legislation, may be main subsidiary legislation with consequential 

amendments to other legislation, may be an amalgamation of the previous two 

types of subsidiary legislation and may be purely amending subsidiary 

legislation. 

 

No presentation giving an overview of Maltese legislation would be complete 

without a reference to the Statute Law Revision. But let us proceed in a proper 

sequence. In Malta we do not have the equivalent of the French Conseil d’Etat or 

of the Italian Consiglio di Stato. Consequently the advisory roles as to the 

examination of statutory instruments, prior to their actual publication, is 

undertaken firstly by the Attorney General’s Office and subsequently, prior to 

legislation reaching the Cabinet for final approval, a review is undertaken by the 

Justice Unit (which falls under the umbrella of the Parliamentary Secretariat for 

Justice, itself forming part of the Office of the Prime Minister. 

 

All this takes place, in the case of subsidiary legislation, prior to its publication 

and laying on the Table of the House of Representatives, and, in the case of Acts 

of Parliament, prior to the Act being published as a Bill and debated in 

Parliament, eventually to become law and published as an Act of Parliament in 

the Government Gazette. 

 

Subsequent to all this, the law in question, whether an Act of Parliament or 

subsidiary legislation, finds its place on the website of the Revised Edition of the 

Laws of Malta. The process is an ongoing one and its legal basis is the Statute 
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Law Revision Act, 1980. For the sake of historical background, the first Law 

Revision Commission was appointed under the Statute Law Revision Ordinance, 

1936, and the 1942 Revised Edition thus came into being. The highlight of this 

Commission was undoubtedly the codification (in the Maltese legislation sense 

of the word) of various Acts and Ordinances into five Codes of law – the 

Criminal Code, the Code of Police Laws, the Commercial Code, the Code of 

Organization and Civil Procedure, and the Civil Code. 

 

In 1984 another Law Revision Commission was appointed, under the Statute 

Law Revision Act, 1980, and the Commission is still extant such that, although 

its members have obviously changed over the years, it is still performing its 

functions as detailed in the said Act which established the Commission. The 

powers of the Commission are expressly spelt out in article 4(1) of the Statute 

Law Revision Act, 1980, and, as one can see, the revision which, by virtue of the 

provision of law in question, the Commission is empowered to undertake, is 

quite wide. It would be pertinent, at this stage, to go through, even peripherally, 

the various powers of the Commission. No doubt, I am sure you will agree, this 

power given to the Law Revision Commission translates itself into a further 

quality control of legislation. 

 

The same article 4 however, in its sub-article (3) restricts the powers of review of 

the Commission, and, again, it would be beneficial to go through the said sub-

article:  

‘(3) The powers conferred by this article shall not be construed as 

empowering the Commission to make any alteration or amendment in the 

matter or substance of any statute law; but the Commission shall have 

power to make any alteration or amendment which might be necessary to 

make the revised edition more faithful to the original text or to remove any 

conflict between the Maltese and the English text of any law, and for these 
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purposes the Commission shall have power to alter or amend either of 

those texts or both, including the prevailing text.’. 

 

The tasks undertaken by the Commission, in turn, are recognised by the law 

itself: article 11A(4) of the Statute Law Revision Act states: 

 

‘11A(4) Unless proof is brought to the contrary the text of any law 

published on an internet site in accordance with this article shall be 

deemed to be a true representation of the law incorporating all 

amendments up to the date indicated on the Internet site.’. 

 

Ladies and gentlemen, I have tried to give you a general overview of the quality 

control of legislation in the Maltese bi-lingual legislative system – a sort of 

whirlwind tour of a Malta (legislative process and quality control) tour by night 

……… in the morning! I really hope I have succeeded, and I thank you for your 

kind attention. 

 

 

Vanni Bruno LL.D. 


