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Minutes of the ECCG Competition Subgroup meeting 
Brussels, 28 June 2011 

 
 
Participants:  
 
European Commission: Elodie Clerc (DG COMP, Unit A6), Rainer Becker (DG COMP, Unit 
A1), Filip Kubik (DG COMP, Unit A1), Elina Laurinen (DG COMP, Unit G5), Constantinos 
Petrides (DG COMP, Unit A6), Michail Papagiannis (DG COMP A6), Georgios Kiriazis (DG 
SANCO, Unit B6). 
 
Consumers associations: Augusta Maciuleviciute (BEUC), Gilles de Halleux (Belgium, Test-
Achats), David Ortega Peciña (Spain, OCU), Deborah Prince (United Kingdom, Which?), 
Bogomil Nikolov (Bulgaria, Bulgarian National Consumers Association), Juditt Vitt (Germany, 
Verbraucherzentrale Bundesverband), Marco Pierani (Italy, Altroconsumo), Jyrki Konola 
(Finland, The Finnish Consumers'Association). 
 
 

1. Introduction: welcome and approval of the agenda 
 
Elodie Clerc (DG COMP, Unit A6) welcomed everybody. 
 
She expressed her regret as regards the limited numbers of participants. DG COMP is of course 
aware that consumer associations have limited resources and cannot always send a member to 
attend the meetings. Some associations have also explained that they had budgetary restrictions 
due to the crisis and could not fund the flight tickets. Nevertheless, it is regrettable that many 
consumers associations have not replied to the invitation and are not present at the meeting. She 
reminded that the Sub-group on Competition was launched at the request of consumers 
associations.  
 
DG COMP is convinced that consumers' concerns are at the heart of competition policy, and that 
it is necessary to build further bridges between Consumer associations and Competition 
authorities, notably for the detection of breaches of competition by companies. This is why this 
subject was put on the agenda, notably reflecting on why there is so little participation of 
consumer associations in competition procedure, giving information on how to submit market 
information to the Competition authorities and making a tour de table to discuss possible 
competition problems encountered in each country. This objective could only be achievable with 
a sufficient attendance to our ECCG meetings. For the next meeting, if we received only a limited 
number of replies for attendance, we may not maintain it. We would then need to reflect together 
how to work together outside this structure. Another possibility could be to merge the subgroup 
meeting with the plenary session of the ECGC. Every suggestion is welcome as regards the 
functioning of the subgroup and how to improve our cooperation. 
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She then raised the attention of the participants to an ongoing public consultation on the review 
of the Cinema Communication on state aids to the Cinema sector. 
 
The current Cinema Communication is 10 years old. The Commission has published an issues 
paper identifying areas for reflection, such as competing to attract major film productions using 
state aid, and supporting activities other than production. The Commission invites interested 
parties to submit their comments by 30 September 2011: 
http://ec.europa.eu/competition/consultations/2011_state_aid_films/index_en.html 
 
Before designing the future state aid rules for this important sector, the Commission wants to 
gather views about what the common European objective of such support should be. For 
example, does a subsidy race to attract major US productions undermine the effectiveness of aid 
to support smaller European films? Does the scope of our rules need to go beyond encouraging 
the production of more films? And is support needed to encourage filmmakers to explore the 
possibilities of the digital revolution? " 
 
She reminded that the subgroup was interested to hear about the issue of digital cinema a couple 
of years ago and that Altroconsumo replied to our consultation on the Italian digital cinema tax 
credit. On that occasion, most of the groups had expressed disappointment that they didn't have 
enough time to consult their members within the deadline and give an informed reply. DG COMP 
will therefore send some questions by e-mail to the group regarding this specific topic. [A 
detailed E-mail was sent to the group on 29 June with questions]. 
 
She then presented the agenda of the meeting. 
 
2. Why don't consumer organizations play a more significant role in the implementation of 
competition law: Presentation by David M. Ortega , OCU (Spain) 
 
David Ortega presented the procedural rights of the complainants and persons with sufficient 
interest in Antitrust. He also detailed the procedural rights of third parties and other parties 
involved in Merger. He notably expressed the frustration of consumer associations in the Intel 
case, where they only received a 10-page summary of the case to make comments. In mergers, as 
around 97% of transactions are cleared in phase 1, so that the possibility to participate in the 
procedure is limited. 
 
He made a comparison with the Spanish law where the rights of complainants are much broader 
than in EU antitrust law: there is an automatic condition of party with a legitimate interest for 
lawfully established consumer associations, with access to file, possibility to make submissions 
and to participate to the hearing. There is a duty of secrecy throughout proceedings. He quoted 
different cases: Olive oil retail price; mobile phone operators; price increases in food stuff; 
Electricity operators; Gas Natural/Endesa. 
 
He regretted that no formal and automatic standing exist for consumer representatives in 
proceedings before the Commission under EC competition law. “1st class” standing should exist 
per se:  where the proceedings concern products or services used by the end-consumer AND 
where consumer representatives have standing to bring actions in the public interest according to 

http://ec.europa.eu/competition/consultations/2011_state_aid_films/index_en.html
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national law (parallel made with Directive 98/27/EC on Injunctions for the protection of 
consumer interests). 
 
He exposed the demands of OCU: recognized consumer representatives should enjoy a 
“legitimate interest” status with (i) access to the file; (ii) access to the S.O.; (iii) automatic right to 
be heard before any decision is adopted. 
 
DG COMP took note of OCU's demands. It reminded that in cases under Articles 101 and 102 
TFEU, “access to file” is only granted to the undertakings to whom the Commission has 
addressed a Statement of Objections. The Commission is bound by the obligation of professional 
secrecy, which obliges the Commission not to disclose information in its possession. Business 
secrets are confidential information about an undertaking's business activity the disclosure of 
which could cause serious harm to that undertaking. The Commission decision contains a 
description of all the documents proving the infringements. Granting access to the file to third 
parties would not represent any added value for the knowledge of the file and would considerably 
delay the procedures. The file in cartel cases can contain 50000 pages! As far access to the SO is 
concerned, the complainant receives a non confidential version of the SO. 
 
The right to be heard is already open to every party with sufficient interest. The decision on the 
right of such parties to be heard is taken by the Hearing Officer.  
 
In that respect, DG COMP reminded that the Commission has also launched a public consultation 
on Best practices in antitrust proceedings and mandate of the Hearing officer: 
http://ec.europa.eu/competition/consultations/2010_best_practices/hearing_officers.pdf 
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/2&format=HTML&aged=0&lang
uage=EN&guiLanguage=en 
(The aim of the Best Practices is to further improve procedures by enhancing transparency, while 
at the same time ensuring the efficiency of the Commission's investigations, notably via 
disclosing key submissions, including giving early access to the complaint, so that parties can 
already express their views in the investigative phase; publicly announcing the opening and 
closure of procedures, as well as when Statement of Objections have been sent). 
 
Test-Achats evoked the Case T-224/10 - Association Belge des Consommateurs Tests-Achats v 
Commission. More generally, it asked whether procedures could not be reshaped in granting 
more rights to third parties. This was supported by the other associations. They asked whether it 
would be possible to be informed of the prior notification of merger cases related to consumer 
products. As exposed by OCU, most transactions are cleared in phase 1, so that the possibility to 
participate in the procedure is limited. Consumer associations do not have the human resources to 
read the Official Journal. Although the opening of Phase II generally are in the press, the prior 
notifications of mergers are not necessarily quoted by newspapers.  
 
DG COMP took note of that suggestion. It needs to check first with the Commission's services if 
this is legally compatible with the principle of equal treatment. 
 
 
 
 

http://ec.europa.eu/competition/consultations/2010_best_practices/hearing_officers.pdf
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/2&format=HTML&aged=0&language=EN&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/2&format=HTML&aged=0&language=EN&guiLanguage=en
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3. How to loge a complaint in competition law? Presentation by Elodie Clerc, DG COMP 
A6 
 
The presentation described how to lodge a complaint in Antitrust, Merger and State aid, with 
examples. In antitrust, it described the criteria for the repartition of cases between the 
Commission and National Competition Authorities, Making a complaint pursuant to Art 7(2) of 
Regulation 1/2003, legitimate interest, content of Form C, the investigation of the complaint 
leading to a prohibition decision and the rights of complainants in the procedure, the rejection of 
complaints. It also discussed the possibility of submitting market information, and the advantages 
of such a procedure. The different procedures were illustrated by case studies. 
 
The majority of consumer associations underlined the necessity to improve cooperation between 
them and Competition authorities. Notably, many of them do market monitoring; price surveys 
on a large number of products, which could be useful to competition authorities (see cooperation 
agreement between OCU and CNC). Competition authorities should organise bilateral meetings 
with consumer associations to discuss more precisely which kind of information is needed and 
could be gathered by consumer associations. 
 
4. Update on the actions for damages initiative: (i) Quantification of harm caused by 
infringements of the EU antitrust rules; (ii) Results of the public consultation "Towards a 
Coherent European Approach to Collective Redress" and follow up, Presentation by 
Rainer Becker and Filip Kubik, DG COMP A1 
 
Rainer Becker (DG COMP, Unit A1) reminded the context: a full effectiveness of Articles 101 & 
102 TFEU requires compensation of the harm suffered (EUCJ 2001 in Courage Crehan and 2007 
in Manfredi). Nevertheless, there are still many substantive and procedural obstacles and most 
injured parties do not receive compensation. 
 
In addition to the need for an effective legal framework for compensation, the success of antitrust 
damages actions and full compensation of victims rests also upon techniques to overcome 
complex issues related to the quantification of harm suffered by those victims. 
 
DG COMP described the public consultation launched on 17 June 2011 on the Draft Guidance 
Paper on quantifying harm in antitrust damages action. The objectives of the DGP are the 
following: 

-Making information available to courts and parties on existing quantification 
methods and techniques 
-Providing insights into some types of harm typically caused by infringements and 
challenges in quantifying them 
-Not affecting the legal system of the Member States, nor the standard of proof in 
damages actions  
-Recalling the EU principles applicable to quantification in antitrust damages cases, 
(Compensation for all types of harm (overcharge, loss of profits and interest); 
principle of effectiveness can have implications on degree of precision expected in 
quantification exercise). 
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Part I of the DGP presents the general legal context and principles governing quantification of 
antitrust harm. Part II gives an overview of the main methods and techniques to quantify harm. 
Part III describes the economic insights and practical illustrations on quantifying harm caused by 
infringements leading to overcharges (overcharges paid by direct customers of cartelists; passing-
on issues; loss of profits of business customers that passed-on overcharge). Part IV describes 
economic insights and practical illustrations on quantifying harm caused by exclusionary 
practices (loss of profits suffered by foreclosed competitors; overcharge harm to customers; 
specific issues: e.g. prevented entry of new competitors, loss of future profits). 
 
DG Competition welcomes comments on the Draft Guidance Paper by 30 September 2011. The 
paper is available in several languages under: 
 
http://ec.europa.eu/competition/antitrust/actionsdamages/index.html 
 
OCU asked whether there will be an estimation of the damage in the Commission Decisions in 
the future. DG COMP replied that unfortunately this would make the Commission’s investigation 
radically more complex and, moreover,expose the Commission to major risks in Courts. Cartels 
are infringements by object and the Commission is not obliged to describe the effects.Figures are 
sometimes not easily available. Nevertheless, DG Competition agrees that the public version of 
the decision should be rendered as “user-friendly” as possible, ideally with useful information for 
damaged parties without endangering the leniency applicant. 
 
Test-Achats also pointed out that the Commission decisions could list the documents relevant for 
the calculation of the damages and annex them to the decision. DG COMP informed that there 
was an ongoing case before the EUCJ on the issue of access to lists of documents on the 
Commission’s file. 
 
 
Filip Kubik (DG COMP, Unit A1) then presented the results of the Public consultation: "Towards 
a Coherent European Approach to Collective Redress". 
The European Commission held from 4 February to 30 April 2011 a public consultation on 
collective redress, preceded by a Joint Information Note of Vice-Presidents Almunia and Reding 
and Commissioner Dalli on the need for a coherent European approach to Collective Redress. 
The replies to the public consultation and the recording of the public hearing held on 5 April 
2011 are available here. 

The main topics of the consultation were the following: How to achieve effective and efficient 
redress? What safeguards are needed to avoid abusive litigation? Who should have standing to 
bring collective actions? How to approach the issue of funding? What is the role of collective 
consensual (out of court) dispute resolution? Enforcement of collective damages awards across 
the EU? 

DG COMP explained that it received more than 300 contributions from different stakeholders 
(most from DE, FR and UK): 
-around 120 businesses and business associations 
-around 80 consumers' organizations 

http://ec.europa.eu/competition/antitrust/actionsdamages/index.html
http://ec.europa.eu/transparency/regdoc/rep/2/2010/EN/2-2010-1192-EN-1-0.Pdf
http://ec.europa.eu/competition/consultations/2011_collective_redress/index_en.html
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-around 60 legal experts (academics and practitioners) 
-14 Member States (AT, BG, CZ, DE, DK, EL, FR, HU, IT, LV, NL, PL, PT, SE) 
-5 competition authorities (FR, IE, IT, RO, UK) 
-and more than 18 000 letters from citizens (most from FR) 
 
There is a broad consensus on the fact that it is useful to identify general principles 
to guide EU initiatives on collective redress. Nevertheless, there are divided views on follow-up 
measures: 
-Call for binding measures to set minimum standards (consumers, competition authorities, half of 
MS replies) 
-Call for non-binding measures only (business, half of MS replies) 
Discussions in European Parliament are still ongoing. 

OCU asked whether it is relevant, in the frame of a consultation, to receive 18 000 similar letters 
from consumers. DG COMP explained that what matters is substance. Nevertheless, receiving 
such an amount of letters contains a political message in itself.  

BEUC wonders about the Commission work program for next year. DG COMP explained that it 
was unfortunately far too early to reply to this question. 
Which? asked about the Commission's objective at the end of the procedure. DG COMP replied 
that the Commission intends to issue a Communication on a "Coherent European Approach to 
Collective Redress", possibly followed-up by legislative measures. 
 
Altroconsumo underlined how this subject was linked to internal markets, and that it is 
fundamental for consumers. 
 
Test-Achats also underlined the side effects of the Commission's work at national level. The fact 
that the European Commission is working on this project might delay or block initiatives at 
national level (with the argument: “as the Commission is working on this, no need to advance at 
national …”). 
 
 
5. Presentation of the Washing powder Cartel, Elina Laurinen, DG COMP G5 
 
Elina Laurinen presented the Commission decision about the washing Powder cartel. In April 
2011, the Commission fined Procter & Gamble and Unilever a total of € 315.2 million for 
operating a cartel together with Henkel in the market for household laundry powder detergents in 
eight European Union countries.  
 
The Commission adopted a decision settling a cartel investigation and imposing a fine totalling € 
315.2 million on Procter & Gamble and Unilever. The decision is also addressed to Henkel, but 
because the company, in 2008, revealed the existence of the cartel to the Commission it 
benefitted from full immunity from fines. All three companies are major producers of washing 
powder and other laundry detergents in Europe and they must abide by Art 101(1) of the EU 
Treaty and Art 53(1) of the EEA Agreement, which ban practices restrictive of competition. 
 



H:\Direction-A\A-6\_forum\ECCG\ECCG meetings\2011 - ECCG Meetings\Minutes of the 
ECCG Competition Subgroup meeting 28 June 2011.doc 

The cartel concerned powder detergents used in washing machines. The Commission has 
evidence showing that the cartel existed at least between 7 January 2002 and 8 March 2005. The 
cartel started when the companies implemented an initiative through their trade association to 
improve the environmental performance of detergent products. The environmental objective, 
however, did not require them to coordinate prices or other anti-competitive practices. Henkel, 
Procter & Gamble and Unilever did this on their own initiative and at their own risk.  
 
The cartel covered Belgium, France, Germany, Greece, Italy, Portugal, Spain and The 
Netherlands. The decision is addressed to Henkel AG & Co. KGaA, Unilever PLC and Unilever 
NV, as well as to Procter & Gamble International S.à.r.l. and The Procter & Gamble Company 
which as parents of the P&G Group are held jointly and severally liable for the conduct of their 
relevant European subsidiaries. 
The fines take into account the relevant sales of the companies involved in the eight countries 
concerned, the very serious nature of the infringement and the parties' high combined market 
share. The assessment is based on the EU 2006 Guidelines on fines 
The individual fines are as follows: 

 Reduction under the Leniency 
Notice (%) 

Reduction under the Settlement 
Notice 

Fine 
(EUR) 

Henkel 100% N/A 0 
Procter & 
Gamble 50% 10% 211 200 

000 

Unilever 25% 10% 104 000 
000 

 
Henkel received full immunity because it was the first to inform the Commission. The 
Commission carried out inspections in this case in June 2008. Subsequently, Procter & Gamble 
and Unilever also applied for leniency under the EU's Leniency Notice. The Commission took 
account of their cooperation in the investigation and granted a reduction of respectively 50% to 
Procter & Gamble and 25% to Unilever. Moreover, they also benefitted from a reduction of 10% 
for settling the case with the Commission.  
The settlement discussions started in the second half of 2010, after the companies indicated that 
they were prepared to settle, according to a procedure introduced in 2008. In January 2011, they 
all clearly and unequivocally acknowledged their respective liability for the infringement. A 
Statement of Objections reflecting the parties' submissions was notified to them in February 2011 
and they all confirmed that its content reflected their submissions. This led to a strongly 
streamlined settlement decision that could be adopted only two months later. 
 
Test-Achats asked whether it would be possible to get the Statement of Objections. DG COMP 
explained that the SO is only sent the companies to whom the objections are addressed. However, 
the final decision which has been adopted reflects fully the contents of the Statement of 
Objections. A summary of the decision will be published in the OJ around July, after which also 
the public version of the final decision will be made available on the DG COMP website. The 
decision can therefore soon be consulted there. 
 

http://ec.europa.eu/competition/antitrust/legislation/fines.html
http://ec.europa.eu/competition/cartels/legislation/leniency_legislation.html
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Test-Achats asked whether there will be an estimation of the value of the market, so that people 
can get an idea of the damage. DG COMP replies that Commission decisions in cartel cases do 
not contain any assessment of potential harmful effects when the behaviour qualifies as a 
restriction of competition by object and infringes Article 101 TFEU as such. As for the value of 
the market affected, the public version will most likely contain a range indicating the value of the 
cartelized sales.  
 
Which? and other associations mentioned that one could reflect about pragmatic solutions (easier 
than a legal action for damages): would it be possible to agree in the settlement that the 
companies for instance commit to give free boxes of washing powder to the consumers harmed? 
BEUC confirmed that in some countries, the fact that the companies have compensated the 
victims can be taken into account as a mitigating circumstance when taking the decision 
(reminding that this solution is not an alternative to judicial collective redress). The example of 
Portugal was given, where as a company had to offer free telephone calls during certain numbers 
of weekends to harmed customers as compensation. 
 
 
5. Tour de table on potential competition problems encountered by consumer associations 
 
UK mentioned the breaches of consumer protection regarding credit cards. 
 
Belgium detailed the decision of Belgian banks to restrict the use of debit cards outside the EU 
zone. In a second time, several banks have decided to unblock the debit card for withdrawals 
outside the EU area on the express request of each consumer.  This development does not change 
anything for Test-Achats because there was a concerted decision at the sector level to limit the 
extent of the level of service to consumers. Test-Achats informed the Belgium Competition 
Authority. The case has been investigated by the Belgian authorities which have not yet decided 
to prosecute for breaches of the Competition Law.  The details of the case could be consulted on 
the website of Test-Achats: http://www.test-achats.be/paiements/maestro-le-blocage-confirme-
par-le-secteur-s701943.htm  
 
Italy described an alleged cartel among ferries to Sardinia, with price increases up to 100%. They 
lodged a complaint to the Italian Competition Authority with data on tickets prices. The case is 
pending. 
 
Bulgaria reported about the gasoline prices. Prices among retailers are about the same, which was 
not the case two years ago. There have been a lot of articles in the newspapers. The National 
Competition Authority found no evidence of infringement. Belgium mentioned that they lodged 
an informal complaint to their competition authority about the correlation between the gas and 
petrol prices. 
 
Germany reported about the sector inquiry of the German competition authority about gas 
stations. 
 
All members pointed out that petrol, gas and stations would need to be further investigated. 
 

http://www.test-achats.be/paiements/maestro-le-blocage-confirme-par-le-secteur-s701943.htm
http://www.test-achats.be/paiements/maestro-le-blocage-confirme-par-le-secteur-s701943.htm
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Finland reported about the possible lack of competition in the inspections' business for cars. The 
sector was privatized a couple of years ago, there are only two big private players and prices have 
considerably increased. Most of the time, there is only one of the two companies in each region. 
Another sector which seems problematic is food. The prices in Finland are much higher than in 
Sweden, Norway and Estonia. There are only two major players for grocery. He also reported 
about pharmacy. In Finland, some drugs are sold on internet, with a phone number for specific 
questions on the product.  Groceries ask to sell the same drugs in their shops. 
 
DG COMP thanked the participants. The meeting ended at 17.00. 
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