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I. INTRODUCTION
The Timeshare Directive is one of the eight directives which are encompassed by the Review of the Consumer Acquis, which is currently being undertaken by the Commission. Cross-cutting issues will be examined in a horizontal context. However some of the problems related to timeshare and certain other holiday products are more urgent and the Commission has decided to launch a separate consultation on review of the Timeshare Directive.

The Timeshare Directive was adopted in 1994. Since then, there have been major developments in the market place, one of the most significant is that new products economically equivalent to timeshare, but falling outside the scope of the Directive have been offered to consumers. The major part of the consumer complaints to the European Consumer Centres, enforcement authorities and consumer organisations relate to these new products and to the resale of timeshare.

In this document the term “timeshare” will be used to designate timeshare within the meaning of the Directive whenever possible. The terms “timeshare-like products” and “travel discount clubs” will be used to refer to the other products as described below in section V.  However, the data available does not always distinguish between timeshare, timeshare-like products and travel discount clubs. 
If possible, you should distinguish between the different categories of products when replying to the various questions. In sections VIII, please indicate whether your views relate to all categories of products or only to some of them. 

All interested parties are invited to submit replies to the European Commission by 1 August 2006. Please send your comments (marked “Consultation on the Timeshare Directive”) to either:

European Commission

Directorate-General for Health and Consumer Protection

Rue de la Loi 200

B-1049 Brussels

Belgium

or by e-mail to SANCO-B2@ec.europa.eu 

Responses and comments will be made public on the internet site of the European Commission, unless the sender explicitly requests otherwise. 

A workshop for Member States, stakeholders and other interested parties will be held on 19 July July 2006.

II. MARKET ENVIRONMENT
1. 
Background and evolution of the product and market

After strong and sustained growth in the 1970s and 1980s, the growth of the European timeshare market slowed down in the early 1990s (growth of sales halved from approximately 30 % to 15 %). Between 1994 and 1996 there was a certain consolidation and slow growth, probably due to the enactment of the timeshare directive, and a natural adjustment period to the new state of play in the market. From 1996 until now the rate of increase in sales volumes in EU-15 further dropped from approximately 15 % to less than 5 %. This stands in strong contrast to the rest of the world and in particular the 10 new Member States and Eastern Europe, the USA, North Africa, South Africa, the Middle and Far East, Mexico
. 

Market Facts
· From Organisation for Timeshare in Europe (OTE) market reports, based on 2001 and 2002 data, in 2005 Europe includes approximately 1,500 timeshare resorts, offering about 85,000 timeshare units. The number of timeshare units is increasing by about 2 % annually based on 2005 estimates. Based the same data, it is estimated that in 2005, 1.45 million households held rights to about 2.9 million European timeshare weeks or the equivalent in points. 

· European timeshare industry sales volume during 2001 is estimated at about € 2.3 billion. Of this, purchases from developers and other commercial sources comprised about € 1.9 billion, with resales accounting for the remaining € 400 million. About 217,000 households acquired about 260,000 timeshare weeks, or the equivalent in points. OTE estimates that in 2005 some 80,000 timeshare transactions were concluded.

· Timeshare’s economic contribution in 2003 is estimated on the basis of the available 2003 data on timeshare in Spain. In 2003 the total economic output of timeshare in Spain was estimated at €4.2 billion, and therefore total output for Europe is estimated at € 10.5 billion. Total income for Spain is estimated at € 2.5 billion and for Europe at € 5.5 billion.

· Based on the 2003 Spain data, some 996 million is spent annually which, once indirect and induced impacts have been included, leads to a total output stimulated by this spending of € 2,5 billion in Spain alone. Based on the 2002 Europe data, this figure would be some € 5.5 billion for Europe as a whole. It is estimated that this would generate 85,500 jobs in Spain alone.

· The average European timeshare travel party spends € 1,347 in the local community during their vacation, or € 114 per day in 2002. Spending in local communities by the 1.25 million owners of European timeshares and their guests while staying in timeshares totals about €1.8 billion annually. Owners report using 91 % of the time available in their European timeshares, resulting in strong year-round utilization, reducing seasonal fluctuations in resort area employment.
· Timeshare sales and marketing expenditures in Spain amount to € 254 million and due to direct, indirect and induced impacts this generates some 19,300 full time equivalent jobs in Spain alone, which if extrapolated on the entire European timeshare industry means that some 50,000 full time equivalent jobs are being created (multiplying factor = 2,5 on the basis of the Spanish economic timeshare activity in sales and marketing versus the rest of Europe).

· Timeshare construction expenditure in 2003 in Spain amounted to € 106 million generating some 8,800 jobs in Spain indicating that this would total 13,000 in Europe (based on multiplying factor of 1,5 on comparative building of resorts in Europe).

· Total spending by timeshare owners on maintenance and upkeep of the resorts is estimated to be € 290 million annually creating 25,100 jobs and for Europe the estimate is that this would create some 50,000 jobs.

· The total number of jobs created directly linked to the resort areas is 63,000 for Europe.

· It is also worth noting that certain sales and marketing jobs as well as most of the sales jobs are actually created in or around the ‘home’ resorts areas.

· Total profits from timeshare in 2003 in Spain were € 4.3 billion.
Despite these figures, a report
 on the state of play of the timeshare market does not paint a very optimistic picture: sales are continuing to decline with some companies now reporting losses; owners are continuing to abandon the market because of declining standards and ever increasing annual costs resulting in further reductions in ownership numbers; fraud headlines continue to dominate consumer and media views of timeshare, timeshare-like products and travel discount clubs in Europe; organised crime and rogue traders have managed to sidestep and overtake legislation; and enforcement of existing legislation is weak, or at times, non-existent
. 

2. 
Perceptions

A general consumer survey in the UK carried out by RCI Global Vacation Network in late 2001 identified the following opinions of timeshare amongst consumers asked
 (see graph below):
i. Very positive

3%

ii. Somewhat positive
12%

iii. Neutral

35%

iv. Somewhat negative
24%

v. Very negative

26%

The UK had a poorer “positive” percentage than three other major world regions, possibly owing to the fact that the UK consumers represent a proportionally higher segment of the European timeshare consumers’ market. The point that emerges from stakeholders’ anecdotal evidence at the moment is that the negative attitudes expressed in the UK are a fair cross-section of views across the EU.
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Source: Timeshare Consumers Association report – 2005
3. 
Competitiveness of the industry
According to the same reports, the appeal which timeshare had as a product 25 years ago is steadily diminishing. There are indications that the main reasons cited for the erosion of this appeal are
:

· Failure of operators to maintain standards allowing the quality of the timeshare product (quality of accommodation, maintenance, service, after-sales service etc) in particular, as well as at overall industry level, to fall. This has detrimental effects for the competitiveness of the timeshare industry at EU level, as well as for the image of the industry within EU borders.

· Failure of operators to ensure a healthy secondary market so that owners can get a reasonable proportion of their purchase money back when they sell.

· Failure of operators to keep annual costs at a competitive level (e.g. due to higher advertising costs in order to improve the tarnished image of the product) allowing alternative suppliers from other world regions to undercut European timeshare prices.
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Further uneasy competition to timeshare products has come from
:

· internet and Teletext rental services; 

· low cost flights, often linked to rental accommodation, available on the internet.
The rapid increase in availability of low cost flights and the expansion of Internet usage now enables holidaymakers to build their own packages “on line”. Booking a flight and renting self catering accommodation (often in a timeshare resort) can now be done within minutes – a process which often produces a holiday (flight & accommodation) for no more cost than the annual fees charged by some timeshare resorts. 

4. 
Miscellaneous Market Data 

· Ragatz research in 2002 found timeshare holidays provide significant economic benefits for resort communities. European timeshare owners spend an estimated € 1.8 billion in local communities
, and € 725 million in annual maintenance fees which cover refurbishment, cleaning services, maintenance etc, for all of which local people are employed
.

· Among European timeshare owners as a whole, beaches represent by far the most important attraction. This holds especially true in Spain, where 86% of consumers interviewed cite beaches as key
. This fact will become crucially relevant in predictions concerning the future direction of the timeshare market.

· 39,450 people are directly employed by the European timeshare industry
.

· Owners of European timeshares report median incomes of € 45,000 annually and an average age of 55 years. Some 58 % are in high-status occupations such as business owner, professional, or manager and 92 % are homeowners. Affluent and primarily without children living at home, they can afford substantial vacation expenditures
.

· The timeshare industry in Europe has developed significantly since its beginnings in the late 1960’s and early 1970’s. The pace of resort development has seen the number rise from a handful of resorts at the start of the 1970’s to the figure of 1452 in 2001
. 
· The UK has more timeshare owners than any other European country
 and the UK industry (in terms of timeshare agencies, timeshare developers, sellers and resellers, etc) is estimated to be worth a total € 157 million per year
.
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Source: Timeshare Consumers Association report - 2005
III. OBJECTIVES
The Commission’s key goals remain to enhance consumer and business confidence in the internal market through a high common level of consumer protection, the elimination of internal market barriers and regulatory simplification through the application of the principles of better regulation. 

In this area this could be achieved by undertaking measures with the aim of: 

· Extending the protection that consumers enjoy when purchasing classic timeshare products to the timeshare-like products and travel discount clubs

· Ensuring appropriate protection of consumers entering into resale contracts and exchange systems

· Harmonizing fully the consumer protection provisions throughout the EU (right of withdrawal, administration and management systems etc) where appropriate

Ensuring effective enforcement 

· Enabling consumers to make informed choices

· Enabling legitimate timeshare businesses to flourish across the EU and protect them from unfair competition. 

IV. CURRENT REGULATORY FRAMEWORK
1. 
The Timeshare Directive

Timeshare, within the meaning of the Timeshare Directive
 (“The Directive”), is the right to spend a period of time (e.g. one or more weeks) in a holiday property for a specified or specifiable period of the year for three years or longer. This definition does not only cover ‘classic timeshare’ in the form of real property rights with fixed or floating weeks, but also the so-called “point clubs”. A point club is a timeshare system where “owners” hold points which entitle them to holiday accommodation from a pool of resorts. 

The Timeshare Directive protects consumers by requiring that:

· Traders provide certain pre-contractual information (in a prospectus) to prospective purchasers(e.g. description of the property);

· The contract contains a minimum level of information; 
· The prospectus and the contract are in drawn up in the  language of the Member State in which the purchaser is resident; 
· Purchasers are given a 10 days cooling-off period during which they may withdraw from the contract;

· Deposits of money are banned during the cooling-off period.

The Directive has been transposed in all Member States. Given the minimum harmonisation character of the Directive, a number of Member States have adopted national provisions which go beyond the level of consumer protection foreseen in the directive.  

2. 
The legal nature of timeshare

According to the Directive, Member States are free to define the legal nature of timeshare. Recital No 3 of the Directive acknowledges this situation by stating that the legal nature of the timeshare rights varies considerably from one Member State to another.
This spirit of the Directive allows covering a wide range of timeshare variants, including:

· Timeshare regarded as a real property right (‘right in rem’); this is the case of Italy, Spain, Portugal and other Member States;
· Timeshare regarded as a right of tenancy (Greece);
· The case of France, where timeshare is deemed to be a personal right (the system called ‘Société Civile d’Attribution’);
· The ‘Trustee-Club System’ which is in force in the UK and Ireland.

The Commission has come across no evidence suggesting that the lack of harmonisation of the legal nature of timeshare creates internal market or consumer protection problems.

V. TIMESHARE-LIKE PRODUCTS, TRAVEL DISCOUNT CLUBS, RESALE, EXCHANGE AND OTHER RELATED PRODUCTS

Since the adoption of the Directive, the market has developed and a number of new products have been developed. The major part of consumer complaints relate to these new products or to resale.

The products/contracts can be described as follows:

· Timeshare-like products are economically equivalent to timeshare, but are crafted in a way that falls outside the legal definition of the directive. Examples of new timeshare-like products are contracts that provide for repeated stays in a holiday accommodation, but the contracts are for less than 3 years or for stays of less than one week, or relating to boats or caravans rather than real property.
· Consumers joining a travel discount club pay an initial fee for joining the club, in return for which they gain access to a booking service, being promised special rates on flights, accommodations and other services (usually 60-70 %). These club memberships involve substantial financial commitments from consumers
. However, these contracts often do not specify the accommodation involved (other than e.g. “accommodation in 5 star hotels around the world”) and are often not backed by underlying property assets. These products are often marketed in holiday destinations, and to consumers who would also be targeted by companies selling timeshare or timeshare-like products.

· A consumer who wishes to re-sell his timeshare, could do this on his own or involve a resale agent. The resale agent will normally charge a fee for his services, and act as an intermediary between the consumer who is selling the timeshare and the purchaser which is often another consumer. The consumer interests in the area of resale are twofold, the protection of the consumer whose timeshare is being sold, and the protection of the consumer who is buying the timeshare. 

· If the timeshare resort is affiliated to an exchange scheme, the timeshare owners may join the scheme. Members “deposit” their week into the pool of the exchange scheme and request exchange on a like-for-like basis from the pool of weeks deposited by members worldwide. The exchange system may also be construed in a way that points are assigned to the timeshare based on several factors including the quality of the resort and size of the apartment. Points members can then identify how many points they need for stays in other affiliated resorts and request for a stay. Points can also be used as payment for air travel, car hire etc.  Normally the consumer will have to pay an annual fee for the membership, e.g. 100 euros, and in addition transaction fees in the range of e.g. 120-200 euros for each exchange. There are 2 major exchange schemes related to timeshare.

· Stakeholders have also raised the need to provide consumer protection for other contracts linked to timeshare or timeshare-like products. Such contracts include contracts for “upgrading”, e.g. upgrade from a classic timeshare (one week in resort A) into a points system (e.g. X points with “flexible” use and “internal exchange” within a holiday club. 

· Cash-back schemes is another category of contract which causes consumer problems. This product is sold along with the timeshare or package holiday. Customers deposit an amount of e.g. 15000 euros on the promise of being repaid a few years on with huge interest. The firms claim that the money is placed under management by the Investment Department of a reputable bank. In reality, the money is not invested; the firm simply appropriates the money illegally.
VI. CHARACTERISTICS OF TIMESHARE AND THE OTHER PRODUCTS
When considering the need for and how to regulate the marketing and sale of timeshare, timeshare-like products, travel discount clubs, resale and exchange, the following similarities and differences  should be kept in mind:

· From an economic viewpoint, timeshare and timeshare-like products can be described as the combination of a repeated property lease and a service (e.g. maintenance of the property or room service). The contracts normally provide for repeated stays in holiday accommodation. The degree to which the place of accommodation or the period of use is specified vary
. Travel discount clubs may also cover transportation, and transport may also be part of the services offered in exchange schemes.
· The contracts give rise to substantial financial commitments for consumers, with a global initial payment followed by annual payments for the duration of the contract. For travel discount clubs, the entry fee may be lower than the price to be paid for timeshare or timeshare-like products, but the payments to be made for the actual stays will be higher than the annual management fee paid by timeshare owners. If the consumer joins an exchange scheme, this entails costs in form of a fee for joining, annual membership fees and a separate fee related to each exchange undertaken. Contracts for resale normally involve a one-off fee which the consumer must pay upfront. 
· The transaction frequently involves several actors, e.g. the developer of a timeshare resort, the company marketing the products, the trustee owning the resort and a management company managing the resort. Exchange of weeks is managed by an exchange company, and the possibility for exchange requires a membership in the exchange club. If the consumer wishes to sell his timeshare, a contract for this will normally be concluded with a resale agent. 

· The contracts are typically of a cross-border nature, since the marketing and/or conclusion of the contract often takes place in a country other than the consumer’s home country, or in a country other than that where the property is located. For example, exchange schemes offer accommodation worldwide, and hence involve properties and services in many different countries.
· The contracts are legally complex, since it is not always easy to understand the nature of the right purchased (right in rem, personal right, trustee-club system etc), which is differently defined in the legislation of the various Member States. This has implications on the extent of the obligations the consumer undertakes and the responsibilities of different companies involved. 

VII. COMPLAINTS 

The Commission regularly receives complaints about timeshare, timeshare-like products and travel discount clubs. Of course, the complaints sent to the Commission are not representative of the magnitude of the problem. Most of these are complaints emanating from UK citizens, in many cases forwarded to us by UK MEPs. 

Additional information from other sources shows that citizens from other Member States are also significantly affected, in particular Germany, Sweden, Finland and, to a lesser extent, France and Italy. Table 1 below presents some of the findings from European Consumer Centres (ECCs)
. 
	Table 1:  Summary finding from ECCs – 2004 data

	Country
	No. of TS complaints

	Germany
	904

	UK

	221

	Sweden
	140

	Finland
	98

	Portugal
	32

	France
	189

	Belgium
	232

	Italy
	36

	Spain
	31

	Total
	1883


According to information provided by the European Consumer Centres in August 2005, the number of complaints have increased or remained stable over the past few years in Luxembourg, Netherlands, France, Estonia, and Ireland. In other countries, like Sweden, Norway, Austria and Italy there has been a decrease, which may be partly a result of intensive consumer information campaigns. This information also confirms that most of the problems occur in Spain, but there are indications that the same problems have spread to Greece, Portugal, Malta and Cyprus.

Categories of problems

There are mainly two categories of complaints.

1.
Malpractices and poor enforcement 

Some malpractices are due to poor enforcement by certain Member States of existing legislation, such as the Timeshare Directive (94/47/EC), the Misleading Advertising Directive (84/450/EEC), The Doorstep Selling Directive (85/577/EEC) and the Unfair Contract Terms Directive (93/13//EEC). 
The Unfair Commercial Practices Directive (2005/29/EC) which bans misleading and aggressive practices can play an important role in curbing malpractices, provided it will be effectively enforced. The directive shall be applicable in all Member States by December 2007. 
The enforcement cooperation network which is currently being set up under the Consumer Protection Regulation (CPC) (2006/2004/EC) should be fully operational by the end of 2006. The regulation obliges Member States to designate enforcement authorities, gives powers to these authorities and obliges them to cooperate in cases of cross-border infringements. 

The most serious malpractices are of a criminal nature, and in some cases linked to organised crime. Directorate General for Health and Consumer Protection will develop its contact with Europol in order to acquire better knowledge of the most frequent scams and frauds associated with criminal groups and collect reflections on how to improve enforcement actions in some Member States. For serious infringements of the revised Directive, criminal law sanctions should be applied in order to ensure proper enforcement, see point VIII.9. 

2 
Regulatory lacunae
Consumers have access to inadequate information before entering into a contract, enter into complex and imbalanced contracts and experience problems when exercising their rights, e.g. the right of withdrawal. The problems are aggravated by the fact that timeshare-like products, travel discount clubs, resale and exchange contracts are not specifically regulated by the directive. Recent information from the European Consumer Centres and from stakeholders confirms that consumer problems are mainly related to products which fall outside the scope of the Directive. 

The level of consumer protection in the Member States varies as a result of the current minimum harmonization approach in this area. Some Member States have developed detailed regulation protecting consumers beyond the Directive, while others have confined themselves to “copying” the Directive. This may lead to legal uncertainty both for consumers and business. Consumers might wrongly assume that e.g. the length of the cooling-off period under the applicable law is the same as in their home country
. For business this fragmentation means higher compliance costs. 

VIII. MAIN ISSUES AT STAKE 

1.
The scope: Timeshare-like products
Problems
The definition of timeshare in the Directive is wide
, and as indicated can be easily circumvented. 

As timeshare-like products (as defined in section V) are not covered by the definitions of the Directive, the purchasers are not entitled to have the benefits (minimum information, cooling-off period, ban of deposits, language requirements etc) that the Directive affords to the purchaser of the classic timeshare rights. 
	Questions: 

a) Do you agree with the description of the problems? 

b) Should the scope be extended to cover the products described above?

c) If yes, which of the provisions of the Directive should be applicable?

d) What would be the best way of producing ‘future-proof” legislation and avoiding circumvention of the timeshare legislation? 
e) Do you see any need to harmonise the legal nature of timeshare? If so, which variant would you support?


2.
The scope: Travel discount clubs

Problems

In addition to the general problems described in section VII and that these products fall outside the scope of the Directive, consumers experience problems because there are no underlying real property assets, and/or no upfront agreement with providers of transport or accommodation services. The discounts and offers made available to consumers will depend on the trader’s ability to contract “good deals” to be offered to the members. According to the complaints received, these companies do not generally have the financial capacity and/or reputation needed to procure such contracts. They often are not able to honour the promises made, and if they go bankrupt the consumers loose all the money paid. Please refer also to the questions under point 7.

	Questions:
a) Do you agree with the description of problems?

b) Should the scope of the Directive be extended to cover travel discount clubs?

c) If yes, how should these products be regulated and which of the provisions of the Directive should be applicable to them?

d) If not, do you think that these products should better be regulated in the context of the package travel directive?


3. 
The scope:
Resale and exchange of timeshare and certain other related contracts.
Problems

Resale

Consumers may wish to resell their timeshare or timeshare-like product for different reasons (e.g. change of preferences regarding vacation, disappointment that the product does not live up to the promises in the sales presentations, declining standards of accommodation or increasing annual costs).

The resale market for timeshare and timeshare-like products in Europe is not very well developed. This has led to a market for scams, consumers wishing to sell being the targets of rogue traders. Aggressive practices are common. A substantial part of resale activity is initiated by a resale company contacting consumers who own a timeshare, offering to resell and promising a profit, sometimes falsely claiming to have a buyer at hand. Complaints relate to fees requested upfront and no buyers being found in the end. There are also numerous examples of consumers being tricked into buying an additional timeshare or timeshare-like product, the resale companies arguing that it would be easier to sell the two weeks together. 
The Directive and national legislation do not generally cover the activities of resale companies, who are selling as an agent of a private seller. 

Exchange schemes

The possibility of joining an exchange scheme is often used in the marketing of timeshare and timeshare-like products as a positive argument. The major problems seem to be related to “overselling” of the advantages and the possibilities, leaving consumers disappointed because the requested accommodation is not available, the timeshare/timeshare-like product they have is not of sufficient value to be exchanged for the “5 star luxury resort” shown in the marketing, or with unexpected high costs related to exchange, having to pay annual membership fees as well as fees related to search and use of exchange.

Other related contracts

Consumers also experience problems with other contracts which are related to or marketed in connection with timeshare or to timeshare owners. Two examples of such products, “upgrading” and “cash-back schemes”, are described under section V. 

	Questions: 

a) Do you agree with the description of the problems? 

b) Do the lack of regulation at Community level of resale and other timeshare-related contracts constitute a consumer protection lacunae?

c) Would you support EU regulation of the marketing and the contracts of exchange and resale? If yes, which aspects should be regulated (e.g. duty to disclose, right of withdrawal)?

d) Do you think other categories of contracts, such as cash-back schemes and upgrading should be regulated? If yes, how?


4.
Information requirements and language
Problem: Information requirements

The Annex of the Directive contains an extensive list of information that must be included in the prospectus and the contract.
Many complaints relate to omission of material information that the consumer needs in order to make an informed decision. For the products that are not covered by the Directive, there is no legal obligation to provide the information listed in the Annex in a prospectus and the contract. Many complaints also relate to what is perceived as unintelligible contracts and unfair contract terms. Examples of such terms are unreasonable maintenance fees, increasing after an initial period and those regulating the way the resorts are managed and how decisions are taken. 

	Questions: 

a) Do you agree with the description of the problems? 

b) Do the divergent information requirements enshrined in national timeshare laws create confusion for consumers and increase compliance costs for business?

c) Do you think that the information in the list annexed to the Directive needs to be updated? If so, please explain how.

d) Given the large amount of pre-contractual information, how could it be ensured that important information (e.g. on the right of withdrawal) is communicated to consumers effectively?


Problem: Language (pre-contractual information, contract, post-contract)

The Directive establishes language requirements for the pre-contractual information (prospectus) and the contract, to ensure that the consumer will get the information in a language that he or she understands. The drafting of the provision of the Directive is unnecessary complex
, which is reflected in the way transposition measures vary and their lack of clarity. 

Given the complexity of the contracts and the significant financial commitment for consumers, it is essential that consumers have the possibility to understand the contents of the contract and the obligations undertaken. This is also true for information regarding decisions on management or administrative fees during the contract. For the consumer, it is also important to know in which language(s) the company can handle queries and complaints.

	Questions: 

a) Do you agree with the description of the problems? 

b) How can the provision on language of the contract and the prospectus be simplified?

c) Should the consumer also be given the right to have all timeshare-related correspondence (not only the prospectus and the contract) in a language he/she is familiar with? If yes how should the choice of language be determined?

d) Alternatively, should the trader be obliged to inform the consumer upfront about the language(s) that will be used post-sale?


5.
Right of withdrawal

The Directive provides for a cooling-off period of at least 10 calendar days during which the consumer can withdraw from the contract, without giving any reasons and without penalties. This period is extended to up to 3 months and 10 days if not all the information requirements in the Directive are fulfilled. 

Most Member States have adopted a 10 days cooling-off period, but a number of Member States have adopted a cooling-off period of 14 or 15 days.  In addition, France requires that the offer should be maintained for at least 7 days, and only then starts the 10 days cooling-off period.

Consumer stakeholders have argued that the cooling off period is too short, in particular when consumers enter into contracts while on holidays. 

Different length of the cooling-off period in different countries could be confusing for consumers and a burden for business. Also, the way the period is calculated, e.g. working days or calendar days and, prolongation in the case of public holidays vary. It is important to bear in mind that the length of the cooling-off period should be seen in connection with the ban on deposits. If the cooling-off period is short (e.g. 10 days), it is less of a burden for business to not receive the payment from the consumer until the cooling-off period has expired than if the cooling-off period is longer (e.g. 1 month). 

Different rules on how to exercise the right of withdrawal (notification in writing, by registered letter, by notary etc) also causes problems to consumers. 

Complaints also relate to traders not providing consumers with the relevant information about this right as prescribed by the Directive. The directive prescribes that the cooling-off period shall not start until all the information is provided. The sanctions for omitting information differ in Member States, as does the effectiveness of the rules. 
Some argue that using the right of withdrawal is burdensome for the consumer, and that consumer protection should be strengthened by a reflection period before signing a contract.

	Questions: 

a) Do you agree with the description of the problems? 

b) Do the divergent ‘cooling-off‘ periods and the modalities for exercising the right of withdrawal enshrined in national timeshare laws create confusion for consumers and increase compliance costs for business?

c) Would you support the introduction of one cooling-off period across the EU? If yes, how long should this period be, and what should be the starting point for the period?

d) Should a compulsory reflection period before signing the contract be introduced?

e) Would you support full harmonisation of the modalities for exercising the right of withdrawal across the EU? If yes, which would be the essential requirements?

f) What would be the appropriate legal effect of failing to provide important information (e.g. the right of withdrawal)?


6. 
Advance payments
Problem

Pursuant to Article 6 of the Directive, advance payments are banned during the cooling off period. The Member States have transposed this provision, although the consequences arising from infringements of the provision differ from country to country. 
The timeshare industry argues that the ban on deposits should be lifted, as it hampers business, its negative effect has dissuaded international brand-name hotel chains from investing in timeshare and it triggers the creation and sale of products which fall outside of the scope of the Directive. Alternatives to a ban could be other mechanisms to protect funds, such as escrow accounts, trustee arrangements, third party guarantees, letters of credit etc.
Consumer stakeholders argue that a relaxation of the ban on deposits would in practice undermine the right of withdrawal. Obtaining reimbursement can prove difficult, in particular from rogue traders. The ban has proved to be an effective means of allowing purchasers to make an unencumbered decision about proceeding or cancelling the purchase. Also, if timeshare-like products are brought under the Directive, a ban would apply also to providers of timeshare-like products. A ban on deposits constitutes a clear rule, easy to understand for consumers, whereas if alternatives like allowing deposits paid to third parties were accepted, it would be difficult for consumers to judge whether the third party is reliable and independent from the seller.

	Questions: 

a) Do you agree with the description of the problems? 

b) Should the current rules banning deposits be amended? If yes, why and how?


7. 
Professional and financial requirements

Problem
Firstly, the business sector of timeshare and in particular timeshare-like products and travel discount clubs seem to attract many rogue traders. It also happens frequently that rogue traders change the company name whenever the ground starts to get too hot under their feet. Some stakeholders have suggested that a licensing system would facilitate control and improve compliance with consumer protection law and codes of conduct.

Secondly, numerous consumer complaints are related to the non-delivery of services promised. It is only when the timeshare concerns a property under construction that the Directive requires information about guarantees to be provided. But financial security might also be needed for the case of non-delivery or an eventual insolvency of the company, in particular as the vendor’s services to a large extent is prepaid by the consumer and the fulfilment may extend over a very long period of time . The problem seems to be most acute in relation to the travel discount clubs, as described under V. 

Thirdly, with the large number of companies that may be involved in a transaction, it is difficult for the consumer to know who turn to if something is wrong. 

Finally, there are huge quality differences between the resorts and their amenities and infrastructures, and sometimes between different types of timeshare-weeks or user rights within one resort (e.g. classifications like “standard resorts”, “gold crown resorts” etc).

	Questions: 

a) Do you agree with the description of the problems? 

b) Do you have examples of best practices at national level, addressing these problems?

c) Do you consider a European licensing system to be a feasible option? If yes, how should this be organised?

d) If certain financial requirements and guarantees should be introduced, what should they cover and how should they be organised?


8.
Arbitration/redress

Problem

The Directive does not contain any provisions relating to redress for consumers. Consumer stakeholders report that in many cases consumers are being denied exercising the right of withdrawal and not being reimbursed monies. 

The major part of disputes regarding timeshare, timeshare-like products and travel discount clubs seem to be of a cross-border nature, where the consumer and the company/companies involved in the transaction belong to different countries. The European Consumer Centres (ECC) provide information and assistance to consumers, and can also assist consumers by translating the complaints to the language of the Member State where a complaint can be dealt with, and forward the complaint to the competent out of court dispute resolution body, where such a body exists. The lack of out-of-court bodies dealing with complaints related to timeshare and timeshare-like products has been highlighted as a problem by ECCs and other consumer stakeholders.

Organisation for Timeshare in Europe (O.T.E.) has adopted the OTE Codes of Conduct, updated in 2005, which is linked to a dispute resolution system set up by OTE using independent arbitrators. However, it is important to bear in mind, that a large part of the suppliers, and probably most of the less serious traders, are not members of OTE
. 

	Questions: 

a) Do you agree with the description of the problem? 

b) Which measures could be undertaken to encourage the development of out- of- court dispute resolution systems?


9. 
Criminal sanctions
Problem

As explained under section VII, serious infringements of the Directive should be dealt with under criminal law. National criminal law provisions regulating fraud should be applied. 

A reflection on the proper mix of administrative, civil and penal sanctions that could be effective needs to be conducted. In particular, it has to be determined whether more effective enforcement could be obtained through enhanced use of penal sanctions related to infringements of concrete provisions of the Directive, and if harmonisation of sanctions at the EU level could be a way to reach consistency and effectiveness of the sanction regime related to timeshare,  timeshare-like products and travel discount clubs. 

	Questions: 

a) Do you agree with the description of the problem? 

b) Would you support the introduction of a provision whereby Member States are obliged to provide for criminal law sanctions to serious infringements of the Directive?


10. 
Consumer awareness

Problem

Whilst information campaigns have raised awareness amongst consumers of possible problems related to “timeshare”, new products which are not covered by the Directive and the problems associated with them are not well known by consumers. There is obviously a need for raising awareness amongst consumers, not necessarily specifically related to “timeshare” or “travel discount clubs”, but rather to encourage consumers to study offers carefully, to think twice when the deal is “sign now, or it’s too late” and to consult legal expertise before signing contracts involving financial commitment of a considerable size. 

	Questions: 

a) Do you agree with the description of the problem? 

b) Do you think further information campaigns could contribute substantially to improve consumer awareness? If yes, by whom and how should this information be organised?

c) Do you have examples of information activities at national level which have been successful in raising consumer awareness?

d) Would you support an insertion in the Directive of a provision obliging Member States to inform consumers about the national laws transposing the Directive (like in the Distance Selling Directive (97/7/EC) Article 16) and encourage information about codes of practice?


IX. THE DEMAND FOR REVISION OF THE DIRECTIVE AND THE INSTITUTIONAL LANDSCAPE
1. 
The Council 

As a reaction to the 1999 Commission Report
, the Council adopted Conclusions on 13 April 2000. A number of elements that could be taken into consideration when considering the need for amendments to the Directive, were thereby identified.

2. 
The Parliament  
The European Parliament, in its Resolution of 4 July 2002
 on the monitoring of Community policy on protection of purchasers of the right to use immovable properties on a timeshare basis, recommends that the Commission presents, as soon as possible, the appropriate legislative instrument and the necessary administrative measures resolving the problems of the consumers of 'timesharing' products, while guaranteeing them the highest degree of protection.
3. 
The Member States 

Also a number of Member States have specifically called for a revision of the Directive and the responses received so far from Member States to the questionnaire sent to Member States on 1 February 2006 indicate that the revision of the Directive would be welcomed by Member States.

4. 
Stakeholders 
The problems have also been highlighted by stakeholders. The reports submitted to the Commission by the International Consumer Protection and Enforcement Network (ICPEN) and European Consumer Law Group put the accent on a number of problems which require action at EU level, and conclude by asking for an amendment of the Directive. This is also the conclusion in reports and input from the European Consumer Centres. The timeshare industry (OTE, RCI Global Vacation Network, Interval International, Sunterra) have also produced reports pointing out the difficulties that the industry (and consumers) face because of the loopholes in the present European legislation. Both groups of stakeholders underline the importance of better enforcement for solving the problems of malpractice.

5. 
Stakeholders Involvement to date
There have been ongoing ad hoc contacts with various stakeholders including representatives of the timeshare industry, in particular Organisation for Timeshare in Europe (OTE), other representatives for the industry, as well as the two major exchange systems, Interval International and RCI Global Vacation Network.

Consultation has formally kicked off with the first meeting on 6 March 2006 of the standing working group of Member States experts on the Review of the Acquis. In this meeting consumer problems related to timeshare, timeshare-like products and travel discount clubs were discussed.

A series of separate meetings have been held with various industry and consumer organisation stakeholders, in order to collect views and gauge opinion on the situation and what needs to be done in the near future. Stakeholders and Member States were given a comprehensive questionnaire in February 2006 comprising regulatory and data-related questions, eliciting responses that will eventually form the major body of evidence of the upcoming impact assessment for the possible revision of the timeshare directive. 

A further series of (wider) consultations is planned for the rest of 2006, including a stakeholder workshop to be held at the earliest in July 2006. 

6.
The Commission Response

A Commission commitment to review the Directive on timeshare was foreseen in the Consumer Policy Strategy 2002 – 2006. It is also included among the specific consumer objectives put forward in the Health and Consumer Protection Programme 2007-2013. Indeed, an initiative in this area would “ensure a high level of protection for all EU consumers, wherever they live, travel to or buy from in the EU, from risks and threats to their safety and economic interests.” The initiative also responds to the specific consumer protection objective of a “better consumer protection regulation” defined in the Programme. 
As to the principle of subsidiarity it is to be noted that the cross-border nature of many of the contracts further strengthens the Community responsibility to act at European level. Despite the fact that majority of the services is eventually provided in the southern Member States (e.g. Spain Italy and Cyprus), timeshare is very often purchased by consumers from a other Member States than the ones where the service is provided.
X. POLICY OPTIONS

5 possible options have been identified:

1. 
No action at all 
This option entails maintaining the status quo, a situation likely to benefit only rogue traders, most probably to the detriment of consumers and the legitimate part of the industry. It would also involve ignoring repeated demands for action from Member States, the European Parliament and stakeholders. The only inherent advantage of this option would be that Member States and consumers will not have to adapt to new rules.
2.
Non-legislative action: Information and education campaigns

Information and education campaigns to alert consumers about selling methods and inform them about their rights, can be carried out in Member States, for instance  in the airports and tourist resorts of the countries where marketing and sales activities take place. While raising awareness could pre-emptively prevent the emergence of problems, this option would not address existing regulatory lacunae.
3. 
Non-legislative action: Better enforcement of existing legislation 

· Infringement proceedings against those Member States which do not enforce consumer protection law vigorously against the rogue traders operating on their territory.  

· Optimal use of upcoming instruments e.g. Unfair Commercial Practices Directive (UCP) and the Consumer Protection Cooperation Regulation (CPC) (see section VII).

· For the more serious offences, coordinated criminal law enforcement action needs to be taken, in particular to ensure better co-operation between judicial authorities and the Police in Member States.

This option would not increase the regulatory burden, but would leave most existing regulatory problems unsolved and timeshare-like products and travel discount clubs unaddressed. 

4. 
Vertical revision of the Directive
A vertical revision of the Directive could be envisaged and would improve the situation for consumers and legitimate businesses. It should be pointed out that the most effective way to reach the above mentioned objectives seems to be a vertical revision of the Directive. If purchasers of timeshare-like products and travel discount clubs are to be protected, the most effective way appears to be to afford them the same rights that purchasers of the classic timeshare rights have, which requires a modification of the definitions and the scope of the Directive. This cannot be done by self-regulatory measures or by other non-legislative action.
It must be borne in mind that some fundamental issues are cross-cutting by nature and consequently would be better dealt with in a broad horizontal instrument, e.g. the effect on the contract of a failure to disclose the pre-contractual information to the prospective purchaser (i.e. mixed approach). 

5. 
Self-regulation
Non-regulatory measures are an option that may be welcome by parts of the industry. There are, however other parts of the timeshare industry which call for binding regulations, to combat rogue traders and bogus companies. Consumer organisations, on their side, have for a long time asked for stricter provisions amending the Directive. The inherent drawback of this option is that it would not solve the problems created by rogue traders who, by definition, are not part of any serious business association. 

XI. LIKELY IMPACTS OF A POSSIBLE REVISION OF THE DIRECTIVE

The likely impacts of all policy options will be evaluated at later stage and will be also subject to consultation with stakeholders.

Annex I

Scheme of some possible (contractual) relations in timesharing (1)
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1	The dotted lines indicate facultative or no formally structured relationships; The structure could also apply to timeshare-like products.


2	Corporated or incorporated.








� 	Sources: OTE (Organisation for Timeshare in Europe), ARDA (American Resort Developers Association) and TCA (Timeshare Consumers Association). 


� 	See for example Timeshare in Europe – Report by the Timeshare Consumers Association – 2005. 


� 	Ibid.


� 	From Timeshare in Europe – Report by the Timeshare Consumers Association – 2005.


� 	From Timeshare in Europe – Report by the Timeshare Consumers Association – 2005.


� 	Ibid.


� 	These figures represent consumption spending while on vacation, but not the wider macroeconomic revenues generated as a result of the timeshare resorts.


� 	The Community Benefits of Timesharing, 2002. Ragatz Associates.


� 	Timeshare Purchases: A Profile of Recent Activity, 2002. Ragatz Associates.


� 	OTE Research (www.ote-info.com).


� 	The Community Benefits of Timesharing, 2002. Ragatz Associates.


� 	OTE Research (www.ote-info.com).


� 	The OTE European Timeshare Industry in 2001 report.


� 	UK Department of Trade and Industry, November 2002.


� 	Directive 94/47/EC of the European Parliament and the Council of 26 October 1994 on the protection of purchasers in respect of certain aspects of contracts relating to the purchase of the right to use immovable properties on a timeshare basis.


� 	The fee paid to become a member ranges from 6000 euro to sometimes up to as much as 20000 euro. The annual fee is around 150 euro and  every single holiday has to be paid for.


� 	The most specific type of contract, e.g. classical timeshare, gives the right to spend e.g. week 13 in Resort A every second year. However, many types of contract leave the place and the time to be decided, and only specifies the right to 1 week stay each year in a class A resort during low season. The consumer can then book accommodation according to availability. For the so-called “point clubs”, the resorts and periods are given a certain number of points, the consumer buys a number of points, which can be used for booking accommodation. For travel discount clubs the accommodation is generally not specified, as the trader will contract with hotels and resorts at a later stage, to present offers to the members.


� 	As different classification systems may have been used, some figures may relate to timeshare only, while others may include also timeshare-like products and travel discount clubs.


� 	Note should be taken of the fact that Complaint data from the UK includes inquiries, but it includes only disclosures made by the UK European Consumer Centres, excluding sizeable data from the OFT and Trades and Standards Office. Further valuable data can be found in the 2005 Timeshare Consumers Association report, as well as the Citizens Advice Bureau November 2003 report Paradise Lost: CAB Clients’ Experience of timeshare and holiday clubs. Complaint dates from Belgium also includes queries.


� 	In a number of Member States the cooling-off period is 14 or 15 days, instead of the 10 days prescribed by the Directive. A UK consumer who has bought timeshare in UK and is aware of the UK period of 14 days might wrongly assume that this is the same in other Member States. If he buys a timeshare in e.g. Italy or Malta, however, the cooling- off period could be 10 days. 


� 	Pursuant to the first indent of Article 2, Directive 94/47/EC applies to “any contract or group of contracts concluded for at least three years under which, directly, or indirectly, on payment of a certain global price, a real property right or any other right relating to the use of one or more immovable properties for a specified or specifiable period of the year, which may not be less than one week, is established or is the subject of a transfer or and undertaking to transfer”.


� 	Article 4 second indent: “the contract and the document referred to in Article 3(1) are drawn up in the language or one of the languages of Member State in which the purchaser is resident or in the language or one of the languages of the Member State of which he is a national which shall be an official language or official languages of the Community, at the purchaser’s option. The Member State in which the purchaser is resident may, however, require that the contract be drawn up in all cases in at least its language or languages which must be an official language or official languages of the Community, and – the vendor provides the purchaser with a certifies translation of the contract in the language or one of the languages of the Member States in which the immovable property is situated which shall be an official language or official languages of the Community.”


� 	According to “Timeshare in Europe-2005 A report by the Timeshare Consumers Association” OTE members controlled 30% of the industry in 2004, the figure probably down one or two percentage points in 2005”.


� 	Report on the Application of Directive 94/47/EC of the European Parliament and Council of 26 October 1994. Doc SEC(1999) 1795 final. 


� 	Doc EP 298.410.





14

