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Den danske regerings horingssvar vedrerende kommissionens handlingsplan orm en mere

sammenh@zngende europzisk aftaleret

Europa-Kommissionen fremlagde i juli 2001 en meddelelse om europzisk aftaleret (KOM{(2001)
398 endelig). Formalet hermed var at skabe en bred debat om europzisk aftaleret, herunderat f
betvst, om — og i givet fald hvordan — forskelle mellem de nationale aftaleretlige regler skaber
vanskeligheder for en tilfredsstitlende udvikling af EU’s indre marked.

Med henblik pa en videreforelse af horingsprocessen har Kommissionen den 12, februar 2003
fremlagt en handlingsplan om en mere sammenhxrngende ewropeisk aftaleret (KOM(2003) 68
endelig). hvori Kommissionen fremlzgger sine konklusioner efter haringen over meddelelsen fra
juli 2001. Handlingsplanen indeholder endvidere en oversigt over de problemer, der er blevet
peget pa i forbindelse med horingen over meddelelsen. Kommissionen har anmodet medlemssta-
terre og andre interesserede om at indsende bemerkninger til handlingsplanen,

I den anledning skal den danske regering udtale folgende:

{. Den danske regering kan indledningsvis henvise til sin udtalelse af 17. januar 2602 om medde-
lelsen fra juli 2001 om curopisk aflaleret. Som det frempAr heraf. opfordrede regeringen bl.a.
Kommissionen til nzrmere at analysere behovet for en harmonisering pi formuerettens onrdde,
siledes a1 mediemsstaterne mere specifikt fir mulighed for at forholde sig til spergsmalet herom.

Det er forsat reseringens opfattelse. at en harmonisering af medlemsstaternes formueretlipe ord-
pingsz — som anfort i regeringens horingssvar vedrorende meddelelsen fra juli 2001 - alene bor .
overvejes. his det klant kan dokumenteres, at forskellenc i de nationale regler i vaesentlig grad
hindrer en tilfredsstillende udvikling af det indre marked. § overensstemmelse med proportionali-
tetsprincippet bor harmoniseringsinitiativer endvidete kun genzemfores, hvis eventuelle proble-
mer ikke kan loses med andre og mindre indgribende midler.
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Regeringen finder det derfor positivt, at Kommissionen fortsztter den brede heringsproces ved-
rorends europaeisk afialeret, siledes at medlemsstaterne og andre interesserede fir lejlighed til at
kommentere Kommissions konklusioner efter hotingen over meddelelsen fra 2001, herunder
Kommissionens forslag 1il fremtidige foranstaltninger pd det aftaleretlige omride.

Det er efter regeringens opfatielse af afgorende betydning, at medlemsstaterne lobende inddrages
i pvervejelseme om og det videre arbejde vedrorende en mere sammenhk@®ngende europ®isk afia-
leret. Kommissionens overvejelser pA dette omrade berarer siledes en rekke grundlzggende
formueretlige regler og principper i medlemsstaterne, og der er tale om et retsomrade, hvor der
bestdr ganske betvdelige forskelle metlem medlemsstaternes lovgivainger mv., ligesom med-
lemsstaternes formueretlige repler typisk er tet forbundet med statemes forskeilige kulturelle og

retlige waditioner.

Det er efter regerirgens opfattelse endvidere vzsentligt, at ogsd erhvervslivet, forbrugeme og
andre interesserede lobende inddrages i det videre arbejde vedrerende curop=isk aftaleret med
herblik p. ar arbejdet kan fokusere pd de omrider, hvor der i praksis mine kunne pavises reelle
problemer af aktorerne pl det indre marked.

7. Kommissionen anforer. at én af konklusionerne efter horingen over meddelelsen fra juli 2041
om europzisk aftaleret er. at EU fortsat kan benytte sig af en sektorspecifik fremgangsmide.
men at der er behoy for at forbedre sammenhzngen i fizllesskabsretten pi det afialeretlige omrd-
de.

Den danske recering er enig med Kommissionen i. at den hidtidige sektorspecifikke fremgangs-
made bor fortsztie. siledes at der som hidtil kan gernemfores fellesskabsretstige foranstaltnin-
ger vedrorende aflaleretlige sporgsmi! pd omrader, hvar der kan konstateres et szrligt behov
herfor. '

Regeringen kan ogs tilslunte sig. at der kan veere behov for justering og forbedring af den gz=l-
dende fxllesskabslovgivning med henblik pd at skabe store sammenhang og ensartethed i fiel-
lesskabsregierne pd det aftaleretlige omride. Det er endvidere vigtigt lebende at vere opmark-
som pa mulighederne for generelt at forenkle og tydeliggore f:zl!esékabsregieme pi dette omrd-
de. Regeringen hilser det derfor velkomment, at Kommissionen er indstillet pd i det fornadne
omfang at fremlegye forslag om revision af gzldende fellesskabsregler pd det aftaleretlige om-

rade.

Som anfort i horingssvaret vedrorende meddelelsen fra juli 2001 om evropisk aftaleret, finder
den danske regering i ovrign, at det i forbindelse med udarbejdelse af nye fezllesskabsregler pa



det formueretlive omride bor overvejes i hojere grad at koncentrere sig om at fastlegge overord-
nede principper og retningslinjer for medlemsstaternes lovgivninger frem for at fastsztte meget
detaljerede regler pd de enkelte omrider. Dette vil formentlig gare det lettere for medlemsstater-
ne at indpasse [zllesskabsreglerne i deres generelle formueretlige ordninger og vil samtidig kun-
ne mindske risikoen for manglende konsekvens mv. i lovgivaingen.

3. Det fremedr af handlingsplanen, at Kommissionen vil tage initiativ til at udarbejde en fzlles
referanceramme med fzlles principper og terminclogi inden for europzisk aftaleret. Kommissi-
onen anfarer, at denne referenceramme vil kunne anvendes af Kommissionen selv i forbindelse
med revision af gxidende fzllesskabsregler og i forbindelse med forslag til nye foranstaltninger
og endvidere vil kunne anvendes af nationale lovgivere inden for EU og eventuelt i relevante
lande uden for EU. Referencerammen vil endvidere indgd i Kommissionens overvejelser om
fremtidige generelle foranstalininger pé det aftaleretlige omride, jf. herom punkt 5 nedenfor.

Den danske regering er som udgangspunkt positiv over for tanken om en sddan fxlles reference-
tamme. der navnlig vil kunne f3 betydning i forbindelse med revision af gzldende fellesskabs-
regler og i forbindelse med arbejdet med nye regler pa det afialeretlige omrade. I disse tilfzlde
vil en fxlles referenceramme kunne bidrage til at sikre en eget ensartethed og sammenhzng i
fxtlesskabslovgivningen.

Det fremgir af handlingsplanen, 2t Kommissionen som led i udarbejdelse af den fzlles referen-
cerarmme vil stone forskningsaktiviteter pA det aftaleretlige omride. Det fremgdr imidtertid ikke
kiart af handlingsplanen. hwem der endeligt skal fastlzgge indholdet af den falles reference-
ramme. og hvordan dete i givet fald skal ske, herunder hvad der vi} vare den retlige status og
det retlige grundlag for den fxlles referenceramme.

Den danske regering tillzgger det i den forbindelse afgerende betydning, at medlemsstaterne
kommer 1i! at spille en helt centeal rolle i forbindelse med udarbejdelsen og fastlzggelsen af den
frlles referenceramme. herunder siledes at medlemsstaterne deltager i den endelige fastleggelse
af indholdet af den tzlles referenceramme. Det er efer regeringens opfattelse vesentligt og na-
wuligt. at medlemsstaterne. som gennem reprasentationen i Ridet eren del af fzilesskabets lov-
giver, fir afgorende indtlydelse pd det "katalog™ over felles principper og terminologi, der i gi-
vet fald skal danne udgangspunkt for en eventuel revision af de gzldende fzllesskabsregler pd
det aRaleretlige omrade og for udformningen af fremtidige regler pd dette omride.

Regeringen vil i den forbindelse ogsd pege pi. at det ved udarbejdelsen af den fxiles reference-
ramme er vesentligt at vere opmzrksom pa de forskelle, der bestir mellem medlemsstaternes
lovgivninger mv. pd dat formueretlige omride; forskelle, der i vidt omfang udspringer af med-
lemsstaternes forskel!;ge kulturelle og retlige traditioner mv. Der vil ofte vere tale om ganske
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betydelige forskelle. hvitket bl.a. indeberer, at det ikke uden videre vil vere muligt at udarbejde
en frlles terminologi my.. som udtrykker, hvad der allerede i dag kan anses for fzlles europzi-
ske principper mv. pa det aftaleretlige omride. Ved udarbejdelse af en fzlles referenceramme vil -
der derfor antageligt i flere tilfzlde skulle foretages valg meliem flere muligheder for at fastlzp-
ge. hvad der skal anses for den fzlles terminologi og de fzlles principper. Det er regeringens
opfattelse. at medlemsstaterne bor have afgorende indflydelse pd sidanne valg.

Regeringen vit endvidere pege pi det onskelige i, &t det drefies med medlemsstatemne, i hvilken
forskningsmaessig sammenheng der skal arbejdes videre med et udkast til en flles reference-

ramme.

Som det fremgir af regeringens horingssvar vedrarende meddelelsen fra juli 2001 om europzisk
aftaleret. synes en rilfredsstillende funktion og udvikling af EU’s indre marked i avrigt i vidt
omfang at kunne sikres gennem velfungerende intenationale vaemerings- og lovvalgsregler. Re-
geringen skal derfor opfordre til, at Kommissionen i det videre arbejde vedrerende europzisk
aftzleret er opmzrksom pi disse sporgsmil, og det er i den forbindelse vsentligt at sikre sam-
merhzngen med andre EU-initiativer pa dette omrade, herunder grenbogen om omdannelse af
Rom-konventionen af 1980 om. hvilken lov der skal anvendes pd kontraktlige forpligtelser, til en
fellesskabsretsakt med opdatering af dens bestemmelser (KOM(2002) 654 endelig).

Det er endvidere vigtigt, at der i forbindelse med udarbejdelsen af en felles referenceramme pd
del aftaleretlige omrdde tages hajde for andre internatiorale initiativer, regler mv. pd dette omrd-
de, herunder FN's konvention om aftaler om internationale keb (CISG). Regeringen skal i den
forbindelse ogsd opfordre Kommissionen til al overveje, i hvilket omfang generelle initiativer pa
det aftaleretlice oinride mest hensigtsmassigt ber soges forankret & et bredere internationalt fo-

Tum.

I den forbindelse bor der endvidere ved vurderingen af behovet for og afgrensningen af en felles
referenceramme tages hensyn til de szrlige forhold, der ger sig gzldende inden for forskellige
sektoromeider. Exsempelvis er sotransportomridet et intematioralt erhverv, og der er i dag pd
dette omride en omfanende aftaleretlig og kontrakilig regulering pd internationalt plan, der ikke
nodvendigvis vil kunne tilpasses en fzlles referenceramme p en hensigtsmaessig méade.

4. Som anfort i den danske regerings heringssvar vedrerende meddeleisen fra juli 2001 om curo-
paisk afileret. er velafbalancerede standardkontrakier af stor betydning for et effektivt og vel-
fungerende indre marked. Regeringen kan derfor stotte, at Kommissionen soger at fremme udar-
bejdelsen af sidanne standardkontrakter mv., fLeks. ved at etablere en hjemmeside med initiativer
pi omradet. som vil kunne bidrage til udveksling af ideer og erfaringer af betydning for udarbej-

delsen af standardkontrakter myv.



Regeringen vil dog samtidig fremhzve, at der efter det oplyste allerede i dag pa flere omrider
svnes at vere velfungerende standardkontrakter mv., f.eks. ORGALIME’s standardbetingelser,
og at Kommissionen naturligvis bor vere opmarksom herpd under det videre arbejde.

5. Kommissionen lzgger i handlingsplanen endelig op til at fortsztte debatten om, hvorvidt der
ber indferes generalle horisontale foranstalininger inden for europzisk aftaleret, herunder navn-
lig om der bor indfores et “optionelt instrument”, der er tilpasset aftaler p tvars af landegren-

S¢me.

Det er den danske regerings grundlzggende opfattelse, at Fzllesskabet bar agere med forsigtig-
hed med hensyn til det vanskelige sporgsmil om horisontale foranstaltninger pA det aftaleretlige
omride, som bl.a. vil kunne berore medlemsstaternes grundlzggende formueretlige regler og
peincipper. Sidanne foranstaltninger ber efter regeringens opfatielse alene iverksattes, hvis der
kan dokumenteres reelle og vesentlige problemer for det indre markeds funktion eller udvikling,
og hvor det samitidig er nodvendigt med generelle foranstaltninger pa det 2flaleretlige omride for
at lose disse problemer. Iverksztelsen af eventuelle foranstaltninger ma i avrigt ske med re-
spekt af nerheds- og proportionalitetsprincippet.

Reperingen skal pd denne baggrund opfordre til, at Kommissionen i det videre arbejde vedraren-
de et eventuelt "optionelt instrument” indgiende analyserer og overvejer, i hvilket omfang der er
et reelt praktisk behov for et generelt aftaleretligt instrument.

Indfarelsen af et eventuelt opticnelt instrument rejser endvidere en lang rekke vanskelige og
principielie sporgsmal bl.a. om omridet for og karakteren af et sidant instrument, herunder det
retlige grundlag for instrumentet. | det omfang Kommissionen finder, at der kan vare et reclt
behov for et optionelt instrument pa det aftalerettige omride, skal regeringen derfor opfordre til,
at der i givel fald pennemfores en bred og grundig horingsproces om dette szrskilte spergsmal,
f.eks. i form af en gronbog eller lignende.

Regeringen er indforstiet med. at nervarende heringssvar offentliggeres pd Kommissionens

hjemmeside.
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Consultation response of the Danish Government to the Commission Action Plan for a

maore coherent European contract law

In July 2001, the Commission presented a Communication on Ewopean contract law
{COM(2001} 398 final). The Communication was intended to broaden the debate on European
contract law. including discovering whether - and if so, how - divergences between national con-
tract law regimes cause difficulties 10 the satisfactory development of the internal market of the

European Unien.

To further the consuliation process, the Commission presented an Action Plan on a more coher-
ent Furopean contract Jaw (COM(2003) 68 final) on 12 February 2003, describing the Commis-
sion's conclusions following the consubtation on the fuly 2001 Communication. The Action Plan
also contains a survey of the problems pointed out by the consultation on the Communication.
The Commission has requested the Member States and other interested parties to submit their
comments to the Action Plan, '

In that connection, the Danish Government is of the following opinion:

f. By way of introduction. the Danish Govemment refers to its response of 17 January 2002 to
the July 2001 Communication on European contract law. This called for the Commission 10 ana-
lyse in more detail the need for harmonisation in the field of property and obligations law to en:
able the Member States (o take a more specific position on this issue.

The Government still finds - as stated in the Government's response 1o the July 2001 Communi-
cation - that harmonisation of the property and obligations law regimes of the Member States
should only be considered if there is clear evidence showing that the differences of the national
suimes substantially hinder the satisfactory development of the internal market. In accordance
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with the principle of proportionality. harmonisation initiatives should moreover only be carried
cut if any problems cannot be solved by other and less interfering means.

The Government therefore considers it positive that the Commission continues the broad consul-
tation procedure on European contract law so that Member States and other interested parties
have an opportunity to comment on the conclusions of the Commission following the consulta-
tion procedure on the 2001 Communication, including the proposals of the Commission for fu-
ture measures in the contract law area.

In the Government's view it is vital that Member States are continuously involved in the consid-
erations and the further work concerning a more coherent European contract law. The Commis-
sion's considerations in this ficld thus involve a number of fundamental rules and principles of
property and obligations law in the Member States, and this is a legal field exhibiting quite con-
siderable divergences between the national laws of the Member States, just as the property and
obligations law regimes of the Member States are typically closely bound up with the diverging
cultural and legal raditions of the Member States.

The Government also finds it essential that trade and industry, consumers and other stakeholders
are involved on a continuous basis in the further work concerning European contract law so that
the work can focus on the fields in which players on the internal market can point 1o actual prob-
lems of a practical nature.

2. The Commission states that ane of the conclusions following the consuhation procedure on
the July 2001 Communication on European contract law is that the EU can continue to apply a
secior-specific approach, but that the coherence of Community law in the field of contract law
needs to be improved.

The Danish Government agrees with the Commission that the sector-specific approach applied
so far should be continued so that Community law measures on contract law issues can be car-
ried out, as hitherto. in fields where these are particularly required.

" The Government also concurs in the need 1o adjust and improve current Community legislation
to increase the cohersnee and uniformity of Community rules in the area of contract law. More-
over it is important o keep aware of the possibilities of a general simplification and clarification
of the Community rules in this area. The Government therefore welcomes the intention of the
Commission ta present proposals for revising current Community rules in the area of contract
law to the extent required.



As stated in its consultation response to the July 2001 Communication on European contract law,
the Danish Government generally finds that, when drafting new legislation in the property and
obligations law field. it should be considered to concentrate mote on laying down some overall '
principles and guidelines for the national legislation of the Memmber States rather than laying
down very detailed rules in the individual fields. This will probably make it easier for the Mem.- -
ber States to fit the Community rules into their general property and obligation law regimes,
while reducing the risk of lcgis]a:i've inconsistencies, etc.

3. 1t appears from the Action Plan that the Commission intends to develop a common frame-of
reference with common principles and terminology within European contract faw. The Comunis-
sion states that this frame of reference could be applied by the Commission itself in connection
with a review of current Community rules and in connection with proposals for new measures,
and further by national legislators within the European Union, and possibly in relevant non-EU
countries. The frame of reference will, moreover, form part of the Commission's considerations
on future general measures in the contract law srea, cf. in this respect para. 5 below.

In pringiple, the Danish Government is positive towards the idea of such a common frame of
reference which might particularty become of importance in connection with a review of current
Community nufes and in connection with the work on new rules in the field of contract law. In
these cases a commen frame of reference would contribute 1o ensuring increased uniformity and
coherence in Community legislation.

Tt appears from the Actior Plan that as pant of its elaboration of the common frame of reference
the Commiission will support research activities in the contract law field. However, it does not
appear clearly from the Action Plan who will finally determine the contents of the common,
frame of reference and how this is to be done, including what will be both its legal basis and
status,

In that connection the Danish Government attaches vital importance to the requirement that the
Member States play an absolutely central role in preparing and determining the common frame
of reference. so that the Member States take part in the final determination of the contents of the
common frame of reference. The Government finds it essential and natural that the Member
States. as part of the Community legislator through their Council representatives, have a decisive
influence on the "catalogue™ of commen principles and terminology that will, in the event, form
the basis of a potential review of current Community rules in the contract law area and of the
wording of future rules in this area.

In this context the Government would also point out that it is essential, when preparing the
common frame of refarence. to be aware of the differences existing between Member State re-
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gimes, etc.. in the property and obligations law field: differences arising to a great extent out of
the diverging cultural and legal traditions of the Member States. Often, these differences will be
quite considerable, for example, it will not be possible to just develop a common terminology
that expresses what can be considered common Européan principles in the contract law area al-
ready in existence. Therefore. in the preparation of a common frame of reference, it will pre-
sumably be necessary in several cases 10 choose between a number of options to determine what
should be considered the common terminology and the common principles. The Government
finds that the Member States should have a decisive influence on such choices.

Moreover. the Government would point to the desirability of discussing with the Member States
the research context that would apply to the further work ona draft common frame of reference.

As stated in the Government's consultation response to the July 2001 Communication on Euro-
pean contract law, it generally seems that the satisfactory functioning and development of the
internal market of the European Union can widely be ensured through well-functioning rules of
privaie international law conceming jurisdiction and applicable law. The Government therefore
calls upon the Commission to take these matters into account in its further work concerning
Eurcpean contract law. In this connection it is essential to ensure coherence with other EU initia-
tives in this field, including the Green Paper on the conversion of the Rome Convention of 1980
on the law applicable to contractual obligations into a Community instrument and its modemisa-
tion (COM {2002) 634 final).

Moreover it is important, in connection with the elaboration of a common frame of reference in
the contract faw area, to take into account other international initiatives, rules, etc., in this area,
including the UN Conventicn on the International Sate of Goods (CISG). In that connection the
Govemnment would also <all upon the Commission to consider the extent to which it would be
more appropriate to seek to anchor general initiatives in the contract law area in a wider intema-
tiona! forum,

in that connestion the special conditions prevailing within various sectors should also be taken
into consideration when assessing the need for and the delimitation of a common frame of refer-
ence. For instance sea transport is an intemational industry, and currently this field is subject to
comprehensive legal and contractual rules at the international level that cannot necessarily be |
adapted 1o a common frame of reference in an appropriale manner.

4. As stated in the consulation response of the Denish Government to the July 200t Communi-
cation on Eurcpean contract law. well-balanced standard contracts are of great importance to the
efficiency and smooth functioning of the internal market. The Government is therefore in favour

of the Commission's intention to further the elaboration of such standard contracts, etc., for ex-
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ample by setting up a website with initiatives in the field which may contribute to the exchange
of ideas and sharing of experiences of importance to the development of standard contracts, elc.

However. the Government would like to emphasise that according to its information well-
functioning standard contracts, such as ORGALIME's model contracts and general conditions,
seem 10 exist already in several areas. and that the Commission should, of course, be aware of
such contracts during its further work.

5. In its Action Plan, the Commission is finally paving the way for a continuation of the debate
on the oppartuneness of the introduction of general horizontal measures within European con-
tract law. including particularly the introduction of an “optional instrument” adapted to cross-
border contracts.

The Danish Government is fundamentally of the opinion that the Community should act with
caution in the difficult question of horizontal measures in the area of contract law that might af-
fect the fundamental property and obligations law regimes and principles of the Member States.
The Government finds that such measures should only be launched if real and essential problems
with the function or development of the internal market are demonstrated, and where at the same
time peneral measures in the area of contract law are required to solve such problems. In any
case the initiation of any measures should be subject to the principles of subsidiarity and propor-
tionality.

The Government would therefore call upon the Commission, in its further work on a potential
*optional instrument®, to analyse thoroughly and to consider the extent to which there is a real
necd in practice for a peneral contract law instrument.

hMoreover. any introduction of an opticnal instrument will raise a large number of difficult ques-
tions of principle concerning the scope and nawre of such an instrument, including the legal ba-
sis of the instrument, To the extent that the Commission considers that an optional instrument in
the area of contract law is really needed, the Government would therefore call upon the Commis-
sion (o launch a wide and thorough consultation procedure on this issue separately, for example
in the form of a Green Paper or the like.

The Government consents to publication of this consultation response on the Commission web-

site.



