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2.1.

Uvob

Touto zelenou knihou vyzyva Eurdpska komisia vSetky zainteresované osoby, aby
vyjadrili svoje nazory k otdzkam formulovanym v kontexte revizie spotrebitel'ského
acquis a poslali svoje odpovede (s oznacenim ,,Odpoved na Zelenu knihu o revizii
spotrebitel'ského acquis®) najneskdr do 15/05/2007 na adresu Generdlneho
riaditel'stva Eur6pskej komisie pre zdravie a ochranu spotrebitel’a:

European Commission

Directorate-General Health and Consumer Protection
Rue de la Loi 200

1049 Brussels

Belgium

alebo e-mailom na adresu SANCO-B2@ec.europa.eu.

Odpovede apripomienky sa uverejnia na internetovej stranke Generalneho
riaditel'stva Eurdpskej komisie pre zdravie aochranu spotrebitela, pokial
respondenti zrozumiteI'ne uvedi svoje namietky. Komisia preskuma prispevky
a v prvej polovici roka 2007 uverejni ich zhrnutie. Na zdklade vysledku konzultacie
rozhodne Komisia o potrebe legislativnej iniciativy. K akémukol'vek legislativnemu
navrhu sa pripoji hodnotenie jeho vplyvu.

ZAKLADNE INFORMACIE
Ciel’ a vyznam revizie

Komisia zadala reviziu spotrebitel'ského acquis v roku 2004' s ciefom lepsie
dosiahnut’ ciele lepSej pravnej upravy pomocou zjednodusenia a doplnenia
existujuceho regulacného ramca. Proces revizie je rozpisany v oznameni z roku 2004
pod nazvom Eurépske zmluvné pravo a revizia acquis: ako d’ale;j.

Tato revizia sa vztahuje na osem smernic zameranych na ochranu spotrebitel’a’.
Spolo¢nym ciel'om tejto revizie je dosiahnut’ skuto¢ny vnutorny trh v oblasti ochrany
spotrebitela vytvorenim spravnej rovnovahy medzi vysokou troviiou ochrany
spotrebitel’a a konkurencieschopnostou podnikov pri striktnom dodrziavani zasady
subsidiarity. Po jej uskutocneni by, v idedlnom pripade, malo byt mozné povedat’
spotrebitelom v EU: , je jedno, kde sa v EU nachadzate alebo kde v EU nakupujete,
vase zakladné prava st rovnaké®. Je to v stlade s pristupom, ktory zastava Komisia
vo svojom ozndmeni ,,Agenda ob&anov, vysledky pre Eurépu™. Inymi slovami,

KOM(2004) 651, koneéné znenie, U. v. EU C 14, 20.1.2005, s. 6.

KOM(2004) 651, kone¢né znenie, U. v. EU C 14, 20.1.2005, s. 6.

Uvedené su v prilohe II. Je dblezit¢ poznamenat, ze to, o sa stihrnne oznacuje ako ,,spotrebitel'ské
acquis“ sa nevzt'ahuje na vietky pravne predpisy EU v oblasti ochrany spotrebitel’a. Napriklad nedavno
prijatd smernica o nekalych obchodnych praktikach nie je sucastou spotrebitel'ského acquis. Navyse,
mnohé ustanovenia zamerané na ochranu spotrebitelov mozno najst v pravnych predpisoch
konkrétnych odvetvi EU, napr. v pravnych predpisoch v oblasti elektronického obchodu alebo
finan¢nych sluzieb.

KOM (2006) 211, kone¢né znenie.
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doveru spotrebitel'ov vo vnutorny trh musi posiliiovat’ zabezpecenie vysokej trovne
ochrany v celej EU. Spotrebitelia by mali mat’ moZnost’ spolahnut’ sa na rovnaké
prava a uplatnit’ rovnaky prostriedok napravy, ak déjde k pochybeniu.

Musime tiez zabezpe€it, aby podnikatelia, osobitne MSP, mohli vyuzivat
predvidatelnejsie pravne prostredie a jednoduchsie predpisy EU s ciefom zniZit ich
naklady vynalozené na dosiahnutie stladu a vo vSeobecnosti im umoznit® I'ahSie
obchodovanie v celej EU bez ohl’adu na ich sidlo.

Revizia spotrebitel'ského acquis modze poskytnit’ jedine¢nu prilezitost na
modernizovanie existujucich spotrebitel'skych smernic v zaujme zjednodusenia
a zlepSenia pravneho prostredia tak pre odbornikov, ako aj spotrebitelov a v pripade
potreby zlepSenia alebo rozSirenia ochrany poskytnutej spotrebitelom. Toto je
v absolitnom stlade s modernizaciou vnutorného trhu. Smernice sa na tento ucel
reviduju ako celok a reviziou jednotlivych smernic sa maju zistit’ medzery v pravnej
uprave anedostatky kazdej znich, ako aj problémy Specifické pre jednotlivé
smernice. V sulade s predpokladom wuvedenym v prvej vyrocnej sprave o
napredovani® uzatvara tato zelena kniha diagnostickii fazu revizie, sumarizuje
pociatocné zistenia Komisie a prezentuje stanoviska k uritym moznostiam revizie
spotrebitel'ského acquis. Zistenia Komisie si vysledkom tychto ¢innosti:

—  Porovnavacia analyza uplatiiovania smernic v Clenskych Statoch, vratane
uplatiiovania judikatury a administrativnej praxe®.

—  Vdecembri 2005 =zriadila Komisia stadlu pracovni skupinu odbornikov
z Clenskych §tatov. Tri zasadnutia uskutonené v roku 2006 sa venovali revizii
urc¢itych smernic.

— V prvom polroku 2006 sa uskutocnilo viacero pracovnych stretnuti
zainteresovanych stran, zorganizovanych v suvislosti s pracou na spolo¢nom
referenénom ramci pre zmluvné pravo’. Tieto pracovné stretnutia sa sustredili
na otdzky zmluvného prava, ktoré priamo stvisia s reviziou spotrebitel'ského
acquis®.

— Analyza vztahu spotrebitel’a a podnikatela k existujicim pravnym predpisom
v oblasti ochrany spotrebitela a jeho G&inkov na cezhrani¢ny obchod’.

Prva vyrocna sprava Komisie o napredovani v oblasti eurdpskeho zmluvného prava a preskimania
acquis, KOM (2005) 456, kone¢né znenie.

Porovnavacia analyza spotrebitel'ského prava ES je dostupné na
http://ec.europa.eu/consumers/cons_int/safe _shop/acquis/index en.htm.

Pozri oznamenie Komisie o europskom zmluvnom prave a revizii acquis: ako d’alej, KOM (2004) 651,
koneéné znenie a prvi vyroénu spravu Komisie o napredovani v oblasti eurépskeho zmluvného prava
a preskumania acquis, KOM (2005) 456, konecné znenie.

Diskusnymi témami boli: predaj tovaru spotrebitelovi (vratane priamej zodpovednosti vyrobcu), nekalé
zmluvné podmienky, povinnosti informovat pred uzavretim zmluvy v spotrebitel'skych zmluvach,
pravo spotrebitel'a odstupit’ od zmluvy a prava spotrebitela na nahradu $kody. Pozri druhu vyro¢na
spravu o postupe v oblasti spolo¢ného referencného ramca [...], ktord bude uverejnenda v 2007 na
internetovej stranke GR pre zdravie a ochranu spotrebitel’a.

Eurobarometer ochrany spotrebitela na vnlitornom trhu, prieskum sa uskuto¢nil vo februari a v marci
2006 a uverejneny bol v septembri 2006. (http://ec.europa.eu/consumers/topics/eurobarometer 09-
2006_en.pdf).
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2.2.

Komisia okrem toho vyhodnotila, ako clenské Staty transponovali jednotlivé
revidované smernice. Boli uverejnené spravy o implementacii smernic
o jednotkovych cenach'® apredaji na dialku''; Goskoro budu uverejnené spravy
o implementacii smernice o predaji tovaru a zarukdch (,,smernica o predaji
spotrebitel'ovi®) a smernice o sudnych prikazoch.

Okrem vykonanej prace sa so vSetkymi zainteresovanymi stranami budi konzultovat’
Specifické problémy, ktoré Komisia zistila pocas revizie smernic o predaji balikov
cestovnych sluzieb a podomovom predaji. Zaoberat’ sa nimi bude v pracovnych
dokumentoch, ktoré uverejni na internetovej stranke Generalneho riaditel'stva pre
zdravie aochranu spotrebitela. Komisia identifikovala mnozstvo problémov
tykajtcich sa dlhodobého cestovného ruchu, ktoré treba naliehavo riesit. V stvislosti
s tym Komisia zacala price na navrhu revizie smernice o ¢asovo vymedzenom
uzivani nehnutelnosti."?

Vzt'ah medzi reviziou a ostatnymi pravnymi predpismi Spolo¢enstva

Vzhl'adom na rozsah oblasti pokrytej spotrebitel'skym acquis a presahujicu
posobnost’ inych smernic vnutorného trhu sa bude musiet zhodnotit’ vplyv
akéhokol'vek opatrenia prijatého na zaklade zelenej knihy v oblastiach ako napriklad
elektronicky obchod alebo prava duSevného vlastnictva. Opatrenia prijaté na zaklade
zelenej knihy by sa nemali dotknut’ najma uplatiiovania ustanoveni o vnatornom trhu
v smernici o elektronickom obchode.

Revizia sa nebude tykat pravnych predpisov Spolocenstva o koliznych normach.
Komisia v tejto oblasti predlozila dva navrhy nariadeni: névrh nariadenia o
rozhodnom prave pre mimozmluvné zavizky (Rim II) a navrh nariadenia o
rozhodnom prave pre zmluvné zavéizky (Rim I). Navrh nariadenia Rim I zahfiia v
pripade spotrebitel'skych zmluv ustanovenie, ktorym sa navrhuje kolizna norma
spocivajica iba v uplatiiovani pravneho poriadku Statu obvyklého pobytu
spotrebitel’a za urcitych podmienok.

Komisia, v sulade s tym, ¢o oznamila v Bielej knihe o politike financnych sluzieb na
roky 2005 —2010, podnikd rozne iniciativy v sektore finanénych sluzieb, najma
v oblasti retailovych finanénych sluzieb. S prihliadnutim na vysledky konzultacie
Komisia preskiima, v akom rozsahu sa akékol'vek nasledné legislativne opatrenie
bude vztahovat na finan¢né sluzby. Bude tak pravdepodobne potrebné vylacit
uplatiiovanie vSetkych alebo casti legislativnych dosledkov na finan¢ny sektor.

Tato zelend kniha sa poktiSa zhromazdit’ nazory vsetkych zainteresovanych stran na
mozné politické varianty revizie spotrebitel'ského acquis a na viaceré Specifické
otazky.

Dostupné na http://ec.europa.eu/consumers/cons_int/safe_shop/price_ind/index en.htm.

Dostupné na //ec.europa.eu/consumers/cons_int/safe_shop/dist_sell/index en.htm.

Pozri konzultaény dokument Komisie o smernici o ¢asovo vymedzenom uzivani nehnutelnosti na
adrese: http://ec.europa.eu/consumers/cons_int/safe shop/timeshare/consultation_paper010606_en.doc.
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3.1.

3.2

HLAVNE PROBLEMY
Novy vyvoj na trhu

Vicsina smernic, ktoré st sucast'ou spotrebitel'ského acquis, stanovuje skor normy,
neZ zasady. Vicsina z nich uZ celkom nevyhovuje poziadavkam dnesnych rychlo sa
rozvijajucich trhov. Osobitne dolezité je to vzhl'adom na rasticu dblezitost’ digitalnej
technologie a digitdlnych sluzieb (napr. pri stahovani hudby), pri ktorych vznikaju
spory, pokial’ ide o prava uzivatela, v porovnani s predajom hmotného tovaru.

Technologicky rozvoj vytvara nové kandly na transakcie medzi podnikatelom
a spotrebitelom, na ktoré sa nevztahuju spotrebitel'ské pravne predpisy. Aukcie on-
line st dobrym prikladom tohto javu. Napriklad smernica o predaji na dialku, ktora
bola pripravovana este pred nedavnou expanziou elektronického obchodu, umoziiuje
Clenskym Statom vynat’ aukcie z jej posobnosti. Pri vyhodnocovani vnutrostatnych
zakonov sa potvrdilo, Ze rozdielne uplatiiovanie tejto regulacnej moznosti clenskymi
Statmi sposobuje roztrieStenost’ a vedie k st'aznostiam spotrebitel'ov na tieto aukcie
on-line”’. Vyhatie softvéru adat zrozsahu posobnosti smernice o predaji
spotrebitelovi moze povzbudit odbornikov, aby sa podmienkami v licencnych
dohodéch s koncovym uzivatel'om (End User License Agreement; EULA) pokusili
vyhnut zodpovednosti za mozné Skody alebo nestlad takych vyrobkov, a takto
branili spotrebitelom pouzit’ prostriedky napravy v pripade nesuladu a pozadovat
nahradu kody'*.

RoztrieStenost’ noriem

Platné normy EU v oblasti ochrany spotrebitela si zasadne roztriestené dvoma
spdsobmi. Po prvé, sucasné smernice umoziuju ¢lenskym Statom prijimat’ vo svojich
vnutrostatnych predpisoch prisnejSie pravidld (miniméalna harmonizacia) a mnohé
Clenské Staty tito moznost’ vyuzili s cielom zabezpeCit vysSiu uroven ochrany
spotrebitel’a. Po druhé, mnohé otazky st smernicami upravené nekonzistentne alebo
sa ponechavaji neupravené. Pocas predbeznej fazy revizie zucastneni podnikatelia
1 spotrebitelia poukazovali na mnohé priklady roztriestenosti noriem, ktora vytvara
problémy. Ilustrované su v prilohe 1. Rozdiely zvycajne spdsobujii podnikatelom
zvySené naklady na dosiahnutie suladu, vratane nakladov na ziskanie prislusnej
pravnej pomoci, na zmeny informacii a marketingovych materidlov alebo zmluav,
alebo v pripade nestladu na mozné sudne trovy. Toto Casto uvadzaju podniky ako
jednu z pri¢in upustenia od cezhrani¢ného podnikania. Kym 19 % maloobchodnikov
EU" podnika a inzeruje aspoii v jednej d’alsej krajine EU, 48 % spolocnosti je
pripravenych cezhrani¢ne predavat. Az 55 % maloobchodnikov, ktori maji zaujem o
cezhrani¢ny predaj, povazuje zvySené¢ naklady na dosiahnutie stladu s odlisSnymi
vnutroStatnymi predpismi upravujucimi spotrebitel'ské transakcie za velmi ddlezité
alebo dost’ dolezité. 43 % vsetkych maloobchodnikov v EU sa domnieva, Ze

Pozri oznamenie Komisie o implementacii smernice 1997/7/ES o predaji na dial’ku.

Viac informacii o problémoch, s ktorymi sa stretli spotrebitelia v suvislosti s EULA, pozri v sprave
Zvéazu nemeckych spotrebitel'skych organizacii (Verbraucherzentrale Bundesverband; VZBV) dostupnej
na http://www.vzbv.de/mediapics/anlage pm digitale medien 06 2006 _copy.pdf.

Flash Eurobarometer 186 o obchodnych pristupoch k cezhraniénému obchodu a ochrane spotrebitel’a,
uskutocneny v oktdbri 2006. Prieskum bude v plnom rozsahu uverejneny na internetovej stranke GR
pre zdravie a ochranu spotrebitela.
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3.3.

roor v

harmonizacia zdkonov na ochranu spotrebitel'a by mala mat’ priaznivy G¢inok na ich
cezhrani¢ny predaj a ich marketingovy cezhrani¢ny rozpocet.

Existuju dokonca pripady, ked’ odbornici odmietaji predavat’ spotrebitelom v inych
&lenskych Statoch: v nedavnom eurobarometri'® az 33 % spotrebitelov uviedlo, Ze
podnik odmietol predat’ alebo dodat’ tovar alebo poskytnut’ sluzby, lebo spotrebitel’
nemal pobyt v jeho State.

Nedovera

Podla uz spominaného prieskumu eurobarometra, 26 % spotrebitefov EU
nakupovalo tovar a sluzby od podnikov so sidlom v inom ¢&lenskom State EU'.
Napriek tomu, ze predaj na dial’ku je rozSirujicim sa javom, iba 6 % nakupovalo od
dodavatel'a v inom ¢&lenskom §tate prostrednictvom internetu'®. Jednou z pricin je
nedovera az 45 % spotrebitelov v internetové ndkupy od podnikatel'ov so sidlom
v zahrani¢i (v jednom ¢lenskom §tate to bolo az 73 %). Jej dokazom je aj skutocnost,
ze 44 % tych, ¢o maju pristup k internetu doma, nakupuje elektronicky v ramci
svojho Statu, kym iba 12 % robi cezhrani¢né elektronické ndkupy. Vo vSeobecnosti
56 % spotrebitelov zastavalo nazor, ze ak by kupovali tovar asluzby od
podnikatel'ov v inom ¢lenskom $tate, podnikatelia by s mensou pravdepodobnostou
dodrziavali zdkony na ochranu spotrebitela. 71 % sa domnievalo, ze pri nakupe od
podnikatel'ov v inych ¢lenskych Statoch sa t'azsie rieSia problémy, ako su staznosti,
vratenie tovaru, zlavy, zaruky atd’. 65 % povazovalo za problematickejSie vratenie
tovaru kupeného v predaji na dial’ku od dodéavatela v inom ¢lenskom State v lehote
na zvazenie.

Rozne pravidld v dosledku minimalnej harmonizacie mézu nepriaznivo posobit’ na
vnutorny trh. Pri¢inou, kvoli ktorej sa spotrebitelia zdrahaju cezhrani¢ne nakupovat
je ich neistota, ¢i pri cezhranicnom nakupe sa uplatni ta istd Girovenn ochrany aku
majii doma. Napriklad dizka lehoty na zvaZenie sa pri cezhrani¢nom predaji na
dialku v €lenskych Statoch rdzni a sposobuje neistotu spotrebitel'om. To isté plati aj
o nalezitostiach vykonu prava na odstupenie od zmluvy anédkladoch na vratenie
tovaru.

MOZNE VARIANTY PRE BUDUCNOST

Komisia vo svojej prvej vyro€nej sprave o napredovani v oblasti eurdpskeho
zmluvného prava a preskamania acquis z roku 2005" identifikovala dve hlavné
stratégie na reviziu spotrebitel'ského acquis: vertikdalny pristup pozostavajuci
z individudlnej revizie existujacich smernic alebo horizontalny pristup pozostavajuci
z prijatia jedného alebo viacerych ramcovych nastrojov na tUpravu spolocnych
znakov acquis podla potreby s podporou sektorovych noriem.

Prieskum sa konal vo februari a v marci 2006. Cely prieskum je uverejneny na internetovej stranke GR

pre zdravie a ochranu spotrebitel’a.

Toto ¢islo poukazuje na cezhrani¢né nakupy v obdobi od februara/marca 2005 do februara/marca 2006.
Pocet spotrebitel'ov nakupujucich z inych €lenskych Statov prostrednictvom internetu koliSe od len 1 %
v Grécku, Mad’arsku a na Slovensku do 28 % v Luxembursku, po ktorom nasleduje Dansko s 19 %.
KOM (2005) 456, kone¢né znenie.
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4.1.

4.2.

Komisia bude v suvislosti s prenesenim vysledkov revizie do konkrétnych névrhov
starostlivo skimat’ vplyv takychto navrhov, vratane ich vplyvu na podnikatel'ov.

Moznost’ I: vertikalny pristup

V ramci vertikalneho pristupu by sa mohli samostatne zmenit’ a doplnit’ existujuce
smernice, aby sa prispdsobili trhu a technologickému vyvoju. Bolo by mozné vyplnit
medzery Specifické pre jednotlivé smernice a vyrieSit' osobitosti tychto smernic.
Takisto by bolo mozné odstranit’ nekonzistentnost medzi réznymi smernicami.
Mohlo by to vsak trvat' dlhSie a nemusel by sa dosiahnut’ zjednodusujuci uc¢inok
horizontalneho pristupu. EU by musela riesit ten isty problém v rdéznych
legislativnych konaniach. Komisia by musela tiez zaistovat, aby clenské Staty
dosledne transponovali rieSenie toho istého problému pri kazdej z dotknutych
smernic. Nezmensil by sa objem legislativnych aktov, pretoze jednotlivé smernice by
aj nad’alej obsahovali a upravovali rovnaké spolocné pojmy. Umoznilo by to vSak
reSpektovanie osobitosti kazdej oblasti prostrednictvom zlepSenia existujicich
pravnych predpisov a v pripade potreby ich revizie.

MozZnost’ II: kombinovany pristup (horizontdlny nastroj v pripade potreby
kombinovany s vertikdlnymi opatreniami)

Pravne predpisy na ochranu spotrebitela sa do prijatia smernice o nekalych
obchodnych praktikach (Unfair Commercial Practices; UCP)* vroku 2005
v prevaznej miere zakladali na vertikdlnom pristupe ur€enom na poskytnutie
Specifickych rieSeni osobitnych problémov. Tento pristup vSak umoznil vznik
roztrieSteného pravneho prostredia. Vztah medzi r6znymi nastrojmi je niekedy
nejasny, pretoze pravna terminologia ani prislusné ustanovenia nie si dostatocne
skoordinované. Napriklad, ak podomovy obchodnik preddva pravo na casovo
vymedzené uzivanie nehnutelnosti (striedavé uzivanie), nie je jasné, ktoré
zrozdielnych informécii austanoveni o odstipeni od zmluvy smernice
o podomovom predaji a smernice o ¢asovo vymedzenom uZivani sa uplatituji?'.

Integrovanejsi, ,,horizontalny* pristup sa zacal so smernicou UCP.

V smerniciach, ktoré¢ tvoria sucast’ spotrebitel'ského acquis, je viacero spolo¢nych
problémov. Vymedzenie zakladnych pojmov ako spotrebitel’ a odbornik, dizka lehot
na zvazenie analezitosti vykonu prava na odstipenie od zmluvy su priklady
vyznamnych problémov v kontexte viacerych smernic. Tieto spolocné problémy by
sa mohli zplatnych smernic vyclenit' a systematickym sposobom upravit’
v horizontdlnom nastroji. Spolu s ustanoveniami smernice o nekalych podmienkach
by vzhl'adom na jej horizontdlny charakter mohli tvorit' hlavnil sucast’ néstroja,
pretoze by sa uplatiiovali pri vSetkych spotrebitel'skych zmluvach. Druhd cast
horizontalneho néstroja by mohla upravovat’ kiipnu zmluvu, ktord je najobvyklejSou
a najrozsirenejSou spotrebitel’skou zmluvou. Z tohto dovodu by sa smernica o predaji
spotrebitelom zaclenila do horizontdlneho néstroja. Tento pristup by zjednodusil
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4.3.

4.4.

. . . . . . - o 2
a zracionalizoval spotrebitel'ské acquis podla zasad lepSej pravnej upravy™.
Prepracovanim by sa Uplne alebo scasti zruSili existujice smernice o ochrane
spotrebitel’a, a tym by sa zmensil objem acquis.

Horizontalny nastroj bude musiet vzdy podla potreby doplnit’ urcity pocet
vertikdlnych opatreni (napr. revizia smernice o ¢asovo vymedzenom uzivani
nehnutelnosti, aby sa vyriesili jej Specifické problémy, ako je definicia pojmu
casového vymedzenia (,,kombinovany pristup).

Moznost’ III: ,,Ziadna legislativna ¢innost’*

Oba pristupy, horizontdlny aj vertikdlny, si vyzaduju legislativnu ¢innost.
Neuskuto¢novanie Ziadnej legislativnej Cinnosti by znamenalo, ze by aj nadalej
pretrvavala sucasna roztrieStenost’ pravnej upravy alebo by ju mohli eSte zvacsit
Clenské Staty vyuzivanim ustanoveni o minimélnej harmonizicii. Nekonzistencia
medzi jednotlivymi smernicami by aj nad’alej pretrvavala.

MoZny rozsah pésobnosti horizontalneho nastroja

Ak sa zvoli moznost' II, vramci horizontalneho ndstroja bude potrebné zvazit
dolezity moment. Pri zmieSanom pristupe by bolo moznym rieSenim prijatie
ramcového nastroja so Sirokou podsobnostou, uplatnitelného na vnutroStatne aj
cezhraniéné transakcie. Vytvorenie jedné¢ho nastroja pre vSetky spotrebitel'ské
zmluvy by vyznamne zjednoduSilo pravne prostredie pre spotrebitelov
1 podnikatel'ov. Pokial’ vSak existuju Specifické sektorové normy (ako napriklad v
oblasti finanénych a poistovacich sluzieb), budi sa tieto normy aj nad’alej
uplatiiovat’, pokial’ nie je ustanovené inak. Prikladmi tychto noriem s ustanovenia
upravujiice vypovednt lehotu a definiciu spotrebitel’a v oblasti finanénych sluzieb™.

Alternativou by mohlo byt’ zavedenie horizontalneho nastroja uplatiiovaného vylu¢ne
na cezhrani¢né zmluvy. V takom pripade by sa musel definovat’ pojem cezhrani¢ne;j
zmluvy (napr. vSetky zmluvy uzavreté na dial’ku medzi spotrebitelom a odbornikom
z dvoch roznych clenskych S$tatov). Spotrebitelia obchodujici so zahranicnym
odbornikom by potom mali prospech z jednotnej ochrany v celej EU. Na jednej
strane by tato alternativa mohla zvysit’ doveru spotrebitel'a v cezhrani¢ény obchod, ale
na druhej starne by mohla zvic¢sit’ pravnu roztrieStenost’ podrobujucu spotrebitelov aj
odbornikov réznym stborom noriem podla toho, ¢i ide o cezhranicnu alebo
vnutroStatnu transakciu. Znizila by sa aj lepSia regulacna hodnota horizontalneho
nastroja.

Inou alternativou by mohol byt horizontalny nastroj obmedzeny na nakupovanie na
dialku, ¢i uz cezhrani¢né alebo vnutrostatne, ktory by nahradil smernicu o predaji na
dialku. Vytvoril by sa stbor jednotnych pravidiel pre zmluvy na dialku. Opét’ by
boli hlavnou nevyhodou odlisné podmienky uplatiiované na transakcie na dialku
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Prehlad spotrebitel'ského acquis je uvedeny v programe pre zjednoduSenie, ktory je pripojeny
k ozndmeniu Komisie o zjednoduseni z25. oktdébra 2005, KOM (2005) 535 — Presadzovanie
lisabonského programu Spolocenstva — stratégia pre zjednodusenie regulacného prostredia.

Napr. ¢lanok 35 a priloha III k prepracovanej smernici 2002/83/ES o zivotnom poisteni; ¢lanok 31 tretej
smernice o nezivotnom poisteni 92/49/EHS.
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4.5.

a transakcie v priamom predaji, pricom by sa zvysila pravna roztrieStenost’ a znizila
jeho lepsia regulacnd hodnota.

Priloha I obsahuje otazky tykajuce sa legislativneho pristupu, ktory by sa mal
uplatnit’ a rozsahu pdsobnosti akéhokol'vek horizontdlneho nastroja v pripade
zvolenia tejto moznosti.

Miera harmonizacie

Nezavisle od moznosti, ktord by sa zvolila na reviziu acquis, bolo by takisto potrebné
rozhodnit’ o miere harmonizicie.

Stcasné smernice o ochrane spotrebitel’a, ktoré sa preskumavaji, st zalozené na
minimdlnej harmonizicii, t.j. obsahuju ustanovenie, podla ktorého mdze byt v
Clenskych Statoch vyssia troven ochrany, ako je ustanovend v smerniciach. Mnohé
Clenské staty vyuzili tito moznost’, napr. ustanovenim dlhSich leh6t na zvaZenie, nez
su minimalne lehoty stanovené v smerniciach o predaji na dialku, podomovom
predaji a o klipe prava na ¢asovo vymedzené uzivanie nehnutel'nosti.

V désledku toho si spotrebitelia nemozu byt isti, ¢i pri cezhrani¢nom nakupe budu
mat’ Uroven ochrany, na ktord st zvyknuti v Stite svojho pobytu, zatial Co
podnikatel'ov moZe od predaja svojich produktov alebo sluzieb v celej EU odradzat
povinnost’ dodrziavat’ v kazdom ¢lenskom State odliSné pravidla.

Jednou z moznosti rieSenia tohto problému by bola revizia spotrebitel'ského acquis
s cielom dosiahnut’ Giplnt harmonizéciu. Znamenalo by to, ze Ziadny Clensky §tat by
nemohol uplatiiovat’ prisnejSie pravidla, nez su stanovené na urovni Spolocenstva.
Uplna harmonizicia by neznamenala len zruSenie ustanoveni minimélne;
harmonizicie; priniesla by aj odstranenie moznosti pravnej upravy, ktoré su
k dispozicii ¢lenskym Statom pri Specifickych aspektoch niektorych ustanoveni
smernic, ¢o mdéze mat’ za nasledok zmenu urovne ochrany spotrebitel'a v niektorych
¢lenskych Statoch.

Napriklad, pri tprave lehoty na uplatnenie pravnej zaruky ulozZenej preddvajucemu,
¢lanok 5 smernice o predaji spotrebného tovaru umoziuje clenskym Statom
ustanovit, Ze spotrebitelia musia, v zdujme uplatnenia svojich prav, informovat
predavajuceho o nestlade (tovaru so zmluvou) do dvoch mesiacov odo dila zistenia
takéhoto nesuladu. Takato moznost by pre cClenské Staty zanikla. Kontroly
transpozicie potvrdili, Ze vyznamny pocet Clenskych Statov vyuzil takiito moznost’
pravnej upravy. Na zdklade Uplnej harmonizacie bude nevyhnutné rozhodnut’ sa pre
jedno spomedzi rozdielnych rieSeni, napriklad bud’ zruSenie, alebo vSeobecné
zavedenie povinnosti ozndmit’ nesulad predavajucemu vo vymedzenej lehote.

Avsak vzhladom na to, Ze dosiahnut’ uplni harmoniziciu vo vsetkych aspektoch
mdze byt zlozit¢ a s cielom vyhnuat sa tomu, aby rozdiely vo vyklade
harmonizovanych noriem opédtovne vytvarali prekdzky na vnatornom trhu,
harmonizécia by mala byt’ na zdklade jednotlivych pripadov doplnené ustanoveniami
0 vzidjomnom uznavani v urCitych oblastiach, na ktoré sa vztahuju navrhované
pravne predpisy, ale ktoré nie s Uplne zharmonizované.

Inou moznostou by preto mohla byt kombinicia minimalnej harmonizacie
s ustanoveniami o vzdjomnom uzndvani. V takom pripade by mali ¢lenské Staty aj

10

SK



SK

4.6.

nad’alej moznost’ prijat’ vo svojich pravnych predpisoch prisnejSie normy v oblasti
ochrany spotrebitel'a, ale neboli by opravnené uplatnovat’ svoje vnutroStatne
prisnejSie poziadavky na podnikatelov so sidlom v inych c¢lenskych Statoch
sposobom, ktory by vytvaral neodovodnené obmedzenia volného pohybu tovaru
alebo sluzieb.

Napokon d’alSou moznost'ou by mohla byt kombindcia minimalnej harmonizacie so
zasadou Statu povodu. Pre ¢lenské Staty by tato kombindcia znamenala zachovanie
moznosti zaviest vo svojich vnutrostatnych pravnych predpisoch prisnejSie predpisy
v oblasti ochrany spotrebitel’a, ale podnikatelia so sidlom v inych ¢lenskych Statoch
by museli dodrZiavat’ len predpisy uplatnitelné v State svojho sidla.

Tieto moznosti by vSak nepriniesli zjednodusenie a racionalizaciu regulacného
prostredia. Aj nad’alej by existovala roztrieStenost’ noriem a neodstranili by sa jej
negativny ucinky, pokial ide o doveru spotrebitelov vo vnutorny trh. Keby
neexistovalo pravidlo, ktorym sa oznacuje pravo obchodnika za uplatnitel'né pravo,
sudca s pravomocou pri cezhranicnom sudnom procese (t. j. Standardne sudca z
krajiny urcenia) by musel systematicky porovnavat pravo krajiny spotrebitela s
pravom krajiny poévodu. Nésledne by musel posudit, v akom rozsahu pravo krajiny
urcenia presahuje troven ochrany poskytovanu pravom krajiny obchodnika, a ak by
rozdielne pravo predstavovalo neopravnenu prekazku, prisnejSie poziadavky by
neuplatiioval. Tymto zdihavym postupom by sa pravna istota neposilnila.

Ani tieto dve moznosti by nezabezpecili rieSenie, ktorym by sa dosiahla vysoka
spolo¢né Uroven ochrany spotrebitel’a, ktora sa vyZaduje v zmluve.

Konzultacie uvedené v prilohe I

Priloha I obsahuje zoznam problémov a otazok, v stvislosti s ktorymi sa uskuto¢nili
konzultacie. Vacsina otazok suvisi s prierezovymi alebo horizontalnymi problémami,
ktoré by bolo mozné riesit’ v rdmci zmieSaného pristupu. Vertikdlny pristup, ktory sa
tyka konkrétnych smernic, si nevyzaduje rozsireny zoznam problémov alebo otazok;
tie sa rieSili v ramci rozli¢nych konzultacii, ktoré zorganizovala Komisia, ako sa
uvadza v bode 2.1 zelenej knihy.

Pri previerke sa vynorilo mnoZzstvo prierezovych problémov. Tieto problémy su
odrazom nedostatkov v pravnej Uprave a medzier v acquis tykajucom sa oblasti
ochrany spotrebitela. Vo vicSine pripadov, na ktoré upozornili Komisiu rézne
zainteresované osoby spomedzi spotrebitelov i podnikatelov, sposobilo problémy
uplatnenie minimalnej dolozky a vyuzitie moznosti Clenskych Stitov v oblasti
pravnej Gpravy.

Otazky su rozdelené¢ na dve kategoérie: otazky, ktoré su spolo¢né pre celé¢ acquis
(napr. definicia spotrebitel'a) alebo pre viaceré smernice (napr. pravo odstlpit’ od
zmluvy) a otazky Specifické pre kipnu zmluvu, ktord je nepochybne najrozsirenejSou
spotrebitel'skou zmluvou.

Pokial’ ide o prvu skupinu, Komisia sa nazdava, ze konzistentna definicia pojmov

spotrebitel’ a odbornik je ddlezita, pretoZze dovoluje presnejSie vymedzit' rozsah
pOsobnosti acquis.
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Dalekosiahlej$im krokom je moZnost zavedenia vieobecnej zasady dobrej viery
a poctivého obchodovania pri zmluvnych transakciach. Zaclenenie takejto zasady,
ktora by mala funkciu bezpecnostnej siete, by vyplnilo akukol'vek buducu medzeru v
pravnej uprave a zabezpecilo nad¢asovost’ acquis.

Mnozstvo problémov sa tyka smernice o nekalych zmluvnych podmienkach, ktora je
jedinou smernicou vztahujucou sa na vSetky druhy spotrebitel'skych zmluv a tyka sa
tak tovaru, ako aj sluzieb. Prakticku dolezitost’ tychto otdzok dokazuje zna¢ny podiel
staznosti tykajacich sa zmluvnych podmienok, ktoré dostali eurdpske spotrebitel'ské
centra®®. V tomto kontexte chce Komisia, okrem iného, polozit' otazku, ¢i sa ma
ochrana poskytovana smernicou rozsirit’ aj na samostatne dojednavané podmienky.

Pozornost’ sa venuje takisto otdzkam, akou je napriklad pravo na odstipenie od
zmluvy, ktoré je typickym prostriedkom napravy poskytovanym spotrebitelovi
viacerymi smernicami, a podmienkam vykonu tohto préva.

Dotyka sa aj zavedenia vSeobecnych zmluvnych prostriedkov napravy, vratane
zovSeobecneného prava na nadhradu Skody. Chybajice vSeobecné prostriedky
napravy v acquis mézu vytvarat’ nedostato¢nii ochranu spotrebitel’a, ktoru by bolo
mozné riesit’ v tomto kontexte.

Pokial’ ide o predaj tovaru, niektoré dblezité otazky sa tykaju vyjasnenia a mozného
roz§irenia rozsahu posobnosti s cielom zahrnat’ sem aj nehmotny tovar, napr. softvér
a udaje. Niektoré d’alSie otazky sa tykaju kl'acovych pojmov ako dodéavka, prechod
nebezpecenstva a druhy prostriedkov napravy. A napokon je nastolend aj otazka
tykajuca sa mozného zavedenia priamej zodpovednosti vyrobcu a obsah obchodnych
zéruk.

Priloha I opisuje tieto jednotlivé otazky:

1 Vseobecny legislativny pristup

2 Rozsah posobnosti horizontadlneho nastroja

3 Miera harmonizécie

4.1 Definicia ,,spotrebitel’a™ a ,,odbornika‘“

4.2 Konanie spotrebitel'ov prostrednictvom sprostredkovatel’a

4.3 Zavedenie vSeobecného ustanovenia o dobrej viere a poctivom
obchodovani

4.4.1 Rozsirenie rozsahu testu nekalosti dohodnutych podmienok

4.5 Préavne ucinky zoznamu nekalych podmienok

4.6 Rozsah testu nekalosti: cena a predmet zmluvy

4.7 Zabezpecenie u€inkov zmluvy pri zanedbani informacnej povinnosti

4.8.1 Harmonizacia lehot na zvazenie

4.8.2 Harmonizécia nalezitosti vykonu prava odstupit’ od zmluvy

4.38.3 Harmonizacia nakladov uhradzanych spotrebitelom, ak odstipi od

24

Eurodpske spotrebitel'ské centra uvadzaju, ze v roku 2005 sa 10 % podanych st'aznosti tykalo nekalych
podmienok.
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zmluvy

4.9 Zavedenie vSeobecnych zmluvnych prostriedkov ndpravy
4.10 Zavedenie prava na nahradu Skody

5.1 Rozsirenie rozsahu uplatiiovania na iné druhy zmlav

5.2 Predaj pouzitého tovaru na verejnych drazbach

53 Definicia dodavky

54 Prechod nebezpecenstva

552 Lehoty na oznamenie nesuladu

553 Osobitné pravidlo pri opakujucich sa vadach

5.5.4 Osobitné pravidlo o pouzitom tovare

5.6 Dokazné bremeno

5.7 Zmena objednavky, v ktorej sa mozno odvoldvat’ na prostriedky napravy
5.8 Oznamovanie nesuladu

5.9 Priama zodpovednost’ vyrobcu za nesulad

5.10.1 | Prijatie Standardnych noriem pre obsah obchodnej zaruky
5.10.2 | Prevoditel'nost’ obchodnej zaruky

5.10.3 | Obchodné zaruky osobitnych sucasti

6 Ostatné otazky

13
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ANNEX I

ISSUES FOR CONSULTATION

When answering the questions below, contributors are encouraged to motivate their
answers. It should be noted that all options indicated are non-exhaustive; other
solutions may also be put forward.

General Legislative Approach

As indicated in section 4 above, there are different alternatives available to reviewing
the consumer legislation.

Otiazka Al: AKy je podla Vasho nazoru najlepSi pristup k revizii pravnych
predpisov o ochrane spotrebitel’a?

Moznost ¢. I Vertikélny pristup, ktory pozostava z revizie jednotlivych smernic.
Moznost' ¢. 2: ZmieSany pristup, ktory je kombindciou prijatia rdimcového nastroja
zameraného na horizontalne otazky suvisiace so vSetkymi spotrebitel'skymi

zmluvami a revizie existujicich sektorovych smernic podla potreby.

Moznost ¢. 3: Status quo: ziadna revizia.

Scope of a Horizontal Instrument

Section 4.4 above highlights different options as to the scope of a possible horizontal
instrument. One option would be to adopt a framework instrument with broad
coverage, applicable to both domestic and cross-border transactions. Alternatively,
the horizontal instrument could cover cross-border contracts only. A third alternative
would be to limit the scope of application of the instrument to distance contracts
concluded cross-border and domestically.

Otazka A2: Aky rozsah posobnosti by mal mat’ moZny horizontalny nastroj?

Moznost' ¢. I: Uplatiioval by sa na vSetky spotrebitel'ské zmluvy, ¢i uz sa tykaja
domadcich alebo cezhrani¢nych transakcii.

Moznost ¢. 2: Uplathoval by sa len na cezhrani¢né zmluvy.

Moznost' ¢. 3: Uplatiioval by sa len na zmluvy na dialku, ¢i uz cezhrani¢né alebo
domace.

Degree of Harmonisation

Section 4.5 above discusses the degree of harmonisation that future consumer
protection legislation should be based on. Current legislation allows Member States
to adopt more stringent national rules through the use of minimum clauses. The
resulting fragmentation of rules may create internal market barriers and deter
consumers from shopping cross-border. Full harmonisation could represent an option
for addressing this problem. A second option would be to keep the minimum
harmonisation approach. Minimum harmonisation, as indicated above, could be
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combined with with a mutual recognition clause or with the country of origin
principle. However, this option would not simplify and rationalise the regulatory
environment. Regulatory fragmentation would continue to exist and its negative
effects on consumers' confidence in the internal market would not be removed.

Otazka A3: Aka by mala byt miera harmonizicie zrevidovanych
smernic/nového nastroja?

Moznost ¢. 1: Zrevidované pravne predpisy by boli zalozené na plnej harmonizécii
a v pripadoch netplnej harmonizacie by boli doplnené ustanoveniami o vzajomnom
uznavani.

Moznost' ¢. 2: Zrevidované pravne predpisy by boli zalozené na minimalnej
harmonizécii v kombindcii s ustanoveniami o vzajomnom uznavani alebo so zdsadou
Statu povodu.

4, Horizontal Issues
4.1  Definition of " consumer™ and " professional”

Currently the directives do not have coherent definitions of the concepts of
“consumer” and “professional”, although these are fundamental concepts for the
application of the consumer acquis. There is no serious justification in terms of the
specific purposes of the relevant directives. The uncertainty this causes is aggravated
by the fact that the Member States use the minimum clause to extend the vague
definitions in different ways. Several stakeholders advocate strongly in favour of
consistent definitions of consumer and professional to avoid confusion. In this
respect it is also important to ensure coherence with definitions used in other areas of
Community legislation.

For instance, the Directive on Doorstep Selling defines consumer as a natural person
who is acting for purposes “which can be regarded as outside his trade or
profession”. The Directive on Price Indications refers to any natural person “who
buys a product for purposes that do not fall within the sphere of his commercial or
professional activity” and the Unfair Contract Terms Directive refers to “purposes
which are outside his trade, business or profession”.

Differences between Member States can be noted for example when it comes to
individuals buying a product to be used both privately and professionally, e.g. when
a doctor buys a car and occasionally uses it to visit his patients. Several Member
States have granted natural persons acting for purposes which fall primarily outside
their trade, business or profession the same protection as consumers. In addition
some businesses, such as individual entrepreneurs or small businesses may
sometimes be in a similar situation as consumers when they buy certain goods or
services which raises the questions whether they should benefit to a certain extent
from the same protection provided for to consumers. During the review the widening
of the definitions to cover transactions for mixed purposes should be considered.

9% ¢¢ % C¢

Similarly the professional is referred to variously as “trader”, “seller”, “supplier” etc,
depending on the directive. The definitions vary as well: The Distance Selling
Directive, for instance, defines the “supplier” as “any natural or legal person who ...
is acting in his commercial or professional capacity”, whereas the Unfair Contract
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4.2

Terms Directive refers to a “seller or supplier” as a natural or legal person who “is
acting for purposes relating to his trade, business or profession, whether publicly or
privately owned”. To overcome the current inconsistencies the notion of
“professional” could replace the variety of terms in the existing Directives and apply
to all persons who are not deemed to be consumers.

Otazka B1: Ako by sa mali definovat’ pojmy spotrebitel’ a odbornik?

Moznost' ¢. 1. Zabezpec€ilo by sa zostladenie existujicich definicii v acquis bez
toho, aby sa zmenil rozsah ich posobnosti. Spotrebitelia by sa definovali ako
fyzické osoby, ktorych konanie nestvisi s ich obchodnym, podnikatel'skym alebo
profesionalnym posobenim. Odbornici by sa definovali ako osoby (pravnické alebo
fyzické), ktorych konanie suvisi s ich obchodnym, podnikatel'skym a
profesiondlnym posobenim.

Moznost' ¢. 2: Pojmy spotrebitel’ a odbornik by sa rozsirili, aby zahfiali fyzické
osoby konajuce za ucelom, ktory spada prevazne mimo (spotrebitel’) alebo
prevazne do (odbornik) ich obchodného, podnikatel'ského a profesiondlneho

poOsobenia.

Consumers acting through an intermediary

A consumer is not protected by the acquis when his/her contractual counterpart is
another private person. The same goes for the case when an individual is represented
by a commercial agent, broker or any other intermediary. A practical example of this
is when a car dealer sells a second-hand car on behalf of one consumer to another
consumer. It has been argued that in these cases consumers need similar protection as
in an ordinary business-to-consumer contract since the other party will benefit from
the professional expertise of the intermediary and some Member States have chosen
to extend consumer protection to these situations.

However, it may be very difficult to establish clear criteria as to when the role of the
intermediary is so strong as to warrant consumer protection. There may be a risk of
unforeseen and negative knock-on effects on markets on which private persons trade
with private persons.

Against applying consumer protection rules to private sellers it could also be argued
that a private person might not realise that contracting a professional as her or his
intermediary will put her or him in a position equivalent to a professional. On the
other hand, a consumer who concludes a contract with a professional acting as
intermediary for a private person may be more in need of protection than his
contractual counterpart.

It should be noted that the notion of intermediary would not include trading
platforms for sellers and consumers, e.g. on the Internet, where the platform provider
is not involved in the conclusion of the contract. The role of intermediaries in
electronic commerce, including search engines and auction platforms, is currently
being examined in a different context and therefore not covered by this review™.

Conclusions will be announced in the Second Report on the application of the Directive 2000/31, to be
adopted in 2008.
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4.3

Otiazka B2: Mali by sa zmluvy medzi suikromnymi osobami povaZovat’ za
spotrebitel’ské zmluvy, ked’ jedna zo zmluvnych stran kona prostrednictvom
sprostredkovatel’a?

Moznost' ¢. I: Status quo: Ochrana spotrebitela by sa neuplatiiovala na zmluvy
medzi spotrebitel'mi, pri ktorych jedna zmluvna strana vyuziva na uzavretie zmluvy
sprostredkovatel’a.

Moznost' ¢. 2: Pojem spotrebitel'skych zmliv by zahfnal situacie, v ktorych jedna
zmluvna strana kond prostrednictvom sprostredkovatel’a.

The concepts of good faith and fair dealing in the Consumer Acquis

The consumer acquis on contract law does not include a general duty to deal fairly or
to act in good faith. A general clause referring to the concept of (un-)fairness exists
in Article 5 of Directive on Unfair Commercial Practices, which concerns marketing
practices, but which does not apply to contracts®®. Article 3 (1) of Directive
93/13/EEC on Unfair Terms in Consumer Contracts constitutes a general clause

referring to “(un-) fairness” and contains a definition of that term for the purposes of

the Directive.

The main advantage of an overarching general clause for consumer contracts in the
horizontal instrument would be the creation of a tool which would provide guidance
for the interpretation of more specific provisions and would allow the courts to fill
gaps in the legislation by developing complementary rights and obligations. It could
therefore provide a safety net for consumers and create certainty for producers by
filling gaps in legislation. In addition, a general provision may also be a useful tool
when interpreting clauses contained in offers or contracts and it may as well respond
to the criticism that certain directives or provisions are not time-proof. A general
provision could be built round the phrase “good faith and fair dealing”. This includes
the idea that they show due regard to the interests of the other party, considering the
specific situation of certain consumers.

The disadvantage of such a general clause is that it does not encompass precisely the
rights and obligations imposed on each party. Its interpretation may vary from
Member State to Member State.

If included, such a general principle should apply from the negotiation phase to the

execution of the contract, including remedies. It would also prevent the emergence of

the kind of problems encountered with the current consumer protection directives,
due to legislation being overtaken by technological and market developments.

Otazka C: Mal by horizontilny nastroj zahfnat prvoradd povinnost
odbornikov konat® v sulade so zasadami dobrej viery a poctivého
obchodovania?

Moznost' ¢. I: Prostrednictvom horizontdlneho néstroja by sa ustanovilo, ze od

26

Article 5 of the Directive on Unfair Commercial Practices outlaws marketing practices which - contrary

to the requirement of professional diligence — can adversely affect the economic behaviour of

consumers.

17

SK



SK

4.4

odbornikov na zmluvné pravo v oblasti ochrany spotrebitel’a sa ocakava, ze buda
konat’ v dobrej viere.

Moznost' ¢. 2: Ponechal by sa status quo: Neexistovalo by ziadne vSeobecné
ustanovenie.

Moznost ¢. 3: Zaviedlo by sa vSeobecné ustanovenie, ktoré by sa uplatiiovalo na
odbornikov aj na spotrebitel’'ov.

The scope of application of the EU rules on unfair terms

4.4.1 Extension of the scope to individually negotiated terms

4.5

The Directive on unfair contract terms currently applies to non-negotiated terms
only, i.e. contractual clauses which the consumer has had no possibility to influence
during the negotiation process. In practice, the Directive is in most cases applicable
to pre-formulated contract terms used in mass transactions. In reality consumers
often have only a very limited possibility to influence the content of a clause even if
it theoretically is open to negotiations. A number of Member States have specific
rules on the (un-)fairness of individually negotiated terms.

If it is decided to include individually negotiated terms, the test of unfairness could
be reformulated so that it ensures that the competent authorities will take into
account the actual ability of individual consumers to influence the terms of the
contract. Alternatively, this test could be restricted to the list of terms annexed to the
directive.

In the absence of specific rules, the unfairness of negotiated terms would be assessed
under the principle of good faith (see 4.3).

Otiazka D1: Do akej miery by sa mali disciplinarne predpisy pre nekalé
zmluvné podmienky vztahovat’® takisto na individualne dohodnuté
podmienky?

Moznost ¢. I: Rozsah uplatiiovania smernice o nekalych podmienkach by sa rozsiril
na individualne dohodnuté podmienky.

Moznost' ¢. 2: Na individudlne dohodnuté podmienky by sa uplatiloval iba zoznam
podmienok prilozenych k smernici.

Moznost ¢. 3: Status quo — pravidla Spolocenstva by sa nad’alej uplatiiovali vylucne
na nedohodnuté alebo predbezne formulované podmienky.

List of unfair terms

The rationale behind the list attached to the current Directive on unfair contract terms
is to provide guidance to the Member States as to what contractual terms can be
challenged under the unfairness test. As the list has a purely indicative character, it
may lead to divergent application in Member States.

It should be considered whether a term included in a list of unfair terms of a
horizontal instrument should be considered unfair in all circumstances (black list) or
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4.6

unfair unless the examination of the specific circumstances of the contract (including
any individual negotiation) shows the contrary (i.e. a rebuttable presumption of
unfairness — grey list). These two options could also be combined, i.e. some terms
would be considered unfair in all circumstances while other terms are presumed to be
unfair. That option has been considered by the CFR researchers.

A comitology mechanism could be included in the horizontal instrument in order to
update the list of terms.

Otazka D2: Aky by mal byt §tatut akéhokol’vek zoznamu nekalych zmluvnych
podmienok, ktory by sa mal zahrnuat’ do horizontalneho nastroja?

Moznost ¢. 1: Status quo: Ponechat’ sti€asny informativny zoznam.

Moznost ¢. 2: Pre urCité zmluvné podmienky by sa zaviedol vyvratitelny
predpoklad nekalosti (Seda listina). Tato moznost’ by bola kombindciou usmernenia
a flexibility, pokial’ ide o hodnotenie Cestnosti.

Moznost ¢. 3: Zaviedol by sa zoznam podmienok — pravdepodobne omnoho kratsi
ako existujuci zoznam — ktoré sa povazuju za nekalé za kazdych okolnosti (¢ierna
listina).

Moznost' ¢. 4. Kombindcia moznosti ¢. 2 a €. 3: Urcité podmienky by sa tplne

zakazali, zatial’ o na ostatné by sa uplatiloval vyvratitelny predpoklad nekalosti.

Scope of the unfairness test

Under the Directive on Unfair Terms a non-negotiated contractual term is considered
unfair if, contrary to the requirement of good faith, it causes a significant imbalance
in the parties’ rights and obligations arising under the contract, i.e. the unfairness
test. According to this test, the assessment of the unfair nature of the terms relates
neither to the definition of the main subject matter of the contract nor to the adequacy
of the price (as far these terms are expressed in plain intelligible language).

National laws typically allow the aggrieved party to avoid the contract only where he
or she has had little choice as to whether to conclude the contract and the situation
has been exploited by the contractual counterpart through charging an exorbitant
price. An example of this would be where a consumer whose car breaks down in the
middle of a rural area at night may agree to pay a disproportionate price for the
repair.

Especially if the scope of the directive were to be extended to negotiated terms, the
question arises as to whether the unfairness test should be widened to assess all core
terms of a contract, including the main subject matter of the contract and the
adequacy of the price.

Otazka D3: Mal by sa rozsirit’ rozsah posobnosti testu nekalosti podla
smernice o nekalych podmienkach?

Moznost' ¢. 1: Test nekalosti by sa rozsiril s cielom pokryt definiciu hlavného
predmetu zmluvy a adekvatnost’ ceny.
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4.7

4.8

Moznost ¢. 2: Status quo — test nekalosti by sa ponechal v jeho sicasnej forme.

I nformation requirements

Several Directives impose obligations on professionals to provide consumers with
information before, at or after the conclusion of the contract. Failure to comply with
these obligations is however regulated in an incomplete and inconsistent way. In
several cases no remedies are available when information duties are ignored by
professionals. Even an extension of the cooling-off periods for failure to provide
information, as it is provided for in the Distance Selling and Timeshare Directives,
may not be sufficient since the consumer loses his right to withdraw from the
contract within three months. Consumer organisations quote the lack of information
as one of the main problems in relation to distance selling, whereas business
stakeholders deplore the complexity of the current situation.

The Commission is of the opinion that although the horizontal instrument should not
cover the existence and the content of the information requirements, considering the
varying purposes of consumer information in the different vertical directives, it could
encompass provisions on the failure to fulfil information requirements. One
possibility is that the horizontal instrument would provide for an extension of the
cooling-off period for failure to comply with information requirements. Another
solution would be to combine such an extension of the cooling—off period with
general remedies for the most serious breaches of information duties (e.g. no
information on price and address of the professional).

Otazka E: Aké ucinky zmluvy by sa mali zabezpe¢it’ pri nedodrzZani siladu s
informaénymi poziadavkami v spotrebitel’skom acquis?

Moznost' ¢. I: Lehota na zvazenie ako jednotny prostriedok ndpravy nestladu s
informacnymi poziadavkami by sa predlzila, napr. na tri mesiace.

Moznost ¢. 2: Existovali by rozne prostriedky napravy nedodrzania roznych skupin
informac¢nych povinnosti: Ur¢ité porusenie povinnosti na Grovni pred uzatvorenim
zmluvy a na zmluvnej Grovni by si vyzadovali ndpravu (napr. nespravne informacie
o cene vyrobku by spotrebitelovi umoznili vyhnut sa zmluve), zatial ¢o iné
nedostatky pri informovani by sa rieSili inym spésobom (napr. prostrednictvom
prediZenia lehoty na zvaZenie alebo by sa nepouZila Ziadna zmluvna sankcia).

Moznost ¢ 3: Status quo: Uéinky zmluvy pri zanedbani informaénej povinnosti by
sa aj nad’alej regulovali rozliénymi spdsobmi pre rozli¢né typy zmlav.

Right of withdrawal

4.8.1 The cooling-off periods

The Directives on Timeshare, Doorstep Selling and Distance Selling give consumers
the right to withdraw from the contract within a certain period. There are significant
divergences in relation to the length of these periods, and as to the beginning and
calculation of the periods (in calendar or working days). Such differences may be
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confusing for consumers and can create legal uncertainty in case of overlaps between
Directives®’.

The horizontal instrument could provide for common rules on the time frames for all
types of contracts for which a right of withdrawal exists, so as to increase legal
certainty.

An alternative could be to group the directives into two categories, attaching to each
of them a specific withdrawal period. The reason for this would be that different
directives grant consumers a right to withdrawal for different reasons, e.g. to allow
consumers to compare the price and quality of the products ordered in a door step
situation with alternative offers or to allow consumers to see the product ordered at a
distance.

Whichever of the two alternatives is chosen, the Commission is of the view that all
periods should be uniformly counted in calendar days rather than working days to
increase legal certainty. The concept of working days is differently interpreted by the
Member States and varying national holidays may cause uncertainties for consumers
and businesses.

Otazka F1: Mala by sa dizka leh6t na zviZenie zharmonizovat’ v ramci celého
spotrebitel’ského acquis?

Moznost' ¢. I: Existovala by jedna lehota na zvazenie pre vsetky pripady, kedy
maju spotrebitelia na zédklade smernic o ochrane spotrebitel’a pravo odstapit’ od
zmluvy, napr. 14 kalendarnych dni.

Moznost' ¢. 2: Ur¢ili by sa dve kategérie smernic a ku kazdej by sa priradila
osobitna lehota na zvazenie (napr. 10 kalendarnych dni pre zmluvy podomového
predaja a zmluvy uzavreté na dialku v porovnani so 14 kalendarnymi diiami pre
zmluvy o ¢asovo vymedzenom uzivani nehnutel'nosti).

Moznost' ¢. 3: Status quo: lehoty na zvazenie by sa v spotrebitel'skom acquis
nezharmonizovali; boli by regulované v sektorovych pravnych predpisoch.

4.8.2 The modalities of exercising the right of withdrawal

The modalities of exercising the right of withdrawal are currently regulated
differently across the consumer acquis. There are also significant differences in the
Member States’ transposition of the directives. In some countries consumers may
choose how to notify the seller (e.g. by sending an email or simply by returning the
good to the seller), whereas in others the consumer is obliged to use a certain
procedure such as registered mail. Clarifying the rules on how to return products
could increase consumer confidence in cross-border transactions. A recent
Eurobarometer survey shows that, in relation to distance selling, 65 % of consumers
consider that there are more problems with returning a good during the cooling off
period when it was bought cross-border.

. See e.g. the case C-423/97 Travel Vac, where the ECJ found that the Doorstep Selling Directive was
applicable to a timeshare contract.
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To clarify and simplify matters, the provisions on the modalities of exercising the
right of withdrawal could be harmonised in the horizontal instrument.

Otiazka F2: Akym sposobom by sa malo vykonavat’ pravo odstupit’ od
zmluvy?

Moznost ¢ 1: Status quo: Clenské $taty by mali pravo volne uréit formu
oznamenia o odstipeni od zmluvy.

Moznost ¢. 2: V ramci spotrebitel'ského acquis by sa zaviedol jeden jednotny
postup pre oznamenie o odstipeni od zmluvy.

Moznost' ¢. 3: Vylucili by sa vSetky formdlne poziadavky na oznamenie o
odstipeni od zmluvy. Spotrebitel by tak mal moZnost' odstupit od zmluvy
akymkol'vek spdsobom (vratene formou vratenia tovaru).

4.8.3 The contractual effects of withdrawal

4.9

The effect on the contract when the consumer exercises his or her right of withdrawal
is regulated differently for different types of contract in the acquis. The Doorstep
Selling Directive provides only that withdrawal releases consumers from any
obligations under the cancelled contract. Other legal effects are to be determined by
national law. The Directive on Distance Selling provides instead that when the right
of cancellation is exercised, the seller is obliged to reimburse the sums paid by the
consumer free of charge as soon as possible and in any case within 30 days. The only
charge that may be made to the consumer is the direct cost of returning the goods.

The horizontal instrument could harmonise the provisions on the effects of
withdrawal. The rule that consumers should not bear any costs when exercising their
right of cancellation could be spelled out more clearly and made general whereby the
option for Member States to impose charges on consumers in the event of
cancellation could be removed. In addition, the horizontal instrument could provide
for a general time limit by which the professional would have to reimburse
consumers who exercise their right to withdraw, as it is currently the case in respect
of contracts concluded at a distance.

Otazka F3: Aké naklady by mal uhradit’ spotrebitel’ v pripade odstiupenia od
zmluvy?

Moznost' ¢. 1. Sucasné regulatné moznosti by sa odstranili — spotrebitelia by v
takom pripade nemuseli hradit’ Ziadne ndklady pri uplatiiovani svojho prava zrusit’
zmluvu.

Moznost' ¢. 2: Existujice mozZnosti by sa zovSeobecnili: Spotrebitelia by v takom
pripade hradili rovnaké naklady pri uplatiiovani prava odstipit od zmluvy bez
ohl'adu na druh zmluvy.

Moznost ¢. 3: Status quo: Ponechali by sa sti¢asné regulaéné moznosti.

General contractual remedies
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The acquis does not provide for a general set of remedies available to consumers for
all consumer contracts. Existing remedies are limited to particular types of contracts.
The Directive on Sale of Consumer Goods for example, grants consumers some
remedies, but not all of those remedies apply to all consumer contracts. The absence
of general remedies at EU level creates a deficit in consumer protection.

According to a recent Eurobarometer survey, 71 % of consumers consider it harder
to resolve problems such as complaints, returns, price reductions and guarantees
when shopping cross-border. Common EU-wide remedies in the horizontal
instrument could contribute to addressing this problem. However, this would not
tackle the problems faced by consumers concerning the enforcement of rights against
a person established in another country. Reduction of the price and termination of a
contract could be construed as remedies of general application. Also the introduction
of a general right to withhold performance in case of breach of a consumer contract
could be considered. Under this option, if the consumer has not yet performed his or
her obligations (typically the payment of the price) — the professional who is in
breach of the contract cannot enforce his rights against the consumer until he
performs correctly.

Otazka G1: Mal by horizontalny nastroj poskytovat’ vSeobecné zmluvné
prostriedky napravy dostupné pre spotrebitel’ov?

Moznost' ¢. 1. Status quo: Existujuce pravne predpisy ustanovuji prostriedky
napravy obmedzené na konkrétne druhy zmlav (t. j. predaj). VSeobecné zmluvné
prostriedky népravy by boli upravené vo vnutroStatnych pravnych predpisoch.

Moznost ¢. 2: Ustanovil by sa subor v§eobecnych zmluvnych prostriedkov napravy
dostupnych pre spotrebitelov v pripade poruSenia akejkol'vek spotrebitel'skej
zmluvy. Prostriedky napravy by zahfiali: prdvo spotrebitela ukoncit zmluvu,
ziadat’ zI'avu a odmietnut’ plnenie.

4.10 General right to damages

In addition to the right to withhold performance and the right to reduction of price
and termination of contract, the horizontal instrument could foresee a general right to
damages for breach of a consumer contract. At the moment, the issue of damages is
not regulated in the Community acquis, the only exception being the Package Travel
Directive. The relationship between domestic rules on damages and the remedies
provided for by the specific directives is unclear. Different solutions are possible.
The horizontal instrument could merely introduce a general right to damages for
consumers or it could specify that these damages should cover only purely economic
damages or both economic and moral losses as in the Package Travel Directive.

Otazka G2: Mal by horizontalny nastroj zarucovat’ spotrebitePom vSeobecné
pravo na nahradu $kody z déovodu porusenia zmluvy?

Moznost' ¢. 1: Status quo: otazka zmluvnej nadhrady Skody by bola upravend vo
vnutro$tatnych pravnych predpisoch, okrem ustanoveni v rdmci acquis
Spolocenstva (napr. organizované cestovanie).

Moznost' ¢. 2: Predpokladalo by sa vSeobecné pravo spotrebitelov na nahradu
Skody — mali by moznost’ Ziadat’ ndhradu Skody za vsetky porusenia zmluvy, bez
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5.

5.1

ohl'adu na druh porusenia a povahu zmluvy. Rozhodovanie o tom, aké druhy skod
by sa nahradzali, by sa ponechalo na Clenské Staty.

Moznost' ¢. 3: Predpokladalo by sa vSeobecné pravo spotrebitelov na nahradu
Skody a ustanovilo by sa, ze tato ndhrada Skody by mala pokryvat’ minimdlne Cisté
majetkové (materialne) Skody, ktoré spotrebitel’ utrpel v dosledku porusenia
zmluvnych povinnosti. Clenské $taty by potom mohli volne rozhodovat’ o tiprave
nemajetkovej Skody (napr. moralna ujma).

Moznost' ¢. 4: Zaviedlo by sa vSeobecné pravo spotrebitelov na nahradu skody a
ustanovilo by sa, ze tato nahrada Skody by mala pokryvat cCisto majetkové
(materidlne) Skody ako aj moralne ujmy.

Specific rules applicable to Consumer Sales

Types of contractsto be covered

The Directive on Consumer Sales applies to sales contracts. It does not apply to any
other type of contract involving the supply of goods, except for goods to be
manufactured in the future. Therefore a consumer who hires a car is not protected by
its provisions. Likewise, as the supply of digital content is not covered by the
Directive, a consumer who downloads music from the Internet is not protected either.
This is a potential consumer protection lacuna. If the horizontal instrument were to
cover these types of contracts, consumers would enjoy the same protection against
lack of conformity regardless of the legal nature of the contract.

The lack of coverage of contracts for the supply of software and data (so called
“contracts providing digital content”) is a particularly important problem. With the
increase in digital content consumption, questions of liability (e.g. when software
damages hardware) and guarantee from defects will grow in importance. Several
consumer complaints point, for instance, to problems with music downloaded from
the internet or used in MP3 players, software and digital content to be used in mobile
phones (e.g. ring tones). An extension of the coverage of consumer protection rules
to such situations would allow consumers to make use of remedies for non-
conformity and obtain damages. Such an extension of the scope of the Directive may,
however, require specific rules since digital content is usually licensed rather than
sold to the consumers.

Otazka H1: Mali by sa pravidla o spotrebnom predaji vztahovat’ na
dodato¢né druhy zmliv, v ramci ktorych sa zakaznikom dodava tovar alebo sa
im poskytuju sluzby s digitalnym obsahom?

Moznost' ¢. 1. Status quo: t. j. rozsah uplatiovania by sa obmedzil na predaj
spotrebného tovaru, s jedinou vynimkou tovaru, ktory sa eSte ma vyrobit’.

Moznost' ¢. 2: Rozsah uplatnovania by sa rozsiril na dodatocné druhy zmlav, v
ramci ktorych sa tovar spotrebitelom poskytuje (napr. prendjom motorovych
vozidiel).

Moznost' ¢. 3: Rozsah uplatiovania by sa roz$iril na dodatocné druhy zmlav, v

ramci ktorych sa spotrebitelom poskytuju sluzby s digitdlnym obsahom (napr. on-
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5.2.

5.3

line hudba).

Moznost ¢. 4: Kombinacia moznosti ¢. 2 a ¢. 3.

Second-hand goods sold at public auctions

Under Article 1 (3) of the Directive, Member States may provide that the definition
of consumer goods does not cover “second-hand goods sold at public auctions where
the consumer has the opportunity to attend the sale in person”. This exemption is a
source of uncertainty both for businesses and consumers. A horizontal instrument
could define the notion of “public auctions” in order to remove this uncertainty;
having said this it may be necessary to follow a specific and different approach for
on-line auction.

Otiazka H2: Mali by sa pravidla o spotrebnom predaji uplatiiovat’ na predaj
pouZitého tovaru na verejnych drazbach?

Moznost' ¢. 1: Ano.

Moznost ¢. 2: Nie, boli by vylucené z rozsahu uplatiiovania pravidiel Spolo¢enstva.

General obligations of a seller — delivery and conformity of goods

According to a recent Eurobarometer survey, 66 % of consumers perceive that
delivery in the context of cross-border sales may cause more problems than for
domestic sales. Adding rules on delivery should increase legal certainty and thereby
consumer confidence.

The Directive on Sale of Consumer Goods provides that the seller must deliver goods
which are in conformity with the sales contract. However, it does not define the
notion of delivery. This is unfortunate, since the moment of delivery is the starting
point for time limits for the exercise of fundamental consumer rights, e.g. remedies
for glson-conformity. The concept of delivery is also important for the passing of the
risk™.

The Directive does not provide for remedies against lack of delivery, late or partial
delivery. Regulating such questions in the horizontal instrument would require a
definition of delivery.

The horizontal instrument could clarify whether delivery means that the consumer
has materially received the goods (i.e. the consumer has acquired physical possession
of the good, for example by collecting the ordered car from the dealer) or whether it
is sufficient that the goods are put at the consumer’s disposal (e.g. the dealer informs
the consumer that the ordered car has arrived at his garage and is ready to be picked
up). The horizontal instrument could also provide that, as a default rule, delivery
takes place when the consumer acquires physical possession of the good. The parties
would remain free to agree otherwise.

Otazka I1: Ako by mala byt’ definovana dodavka?

See point 5.5 in this annex.
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Moznost' ¢. 1. Dodavka by znamenala, ze spotrebitel’ fyzicky prijme tovar (t. j.
tovar je odovzdany spotrebitel’'ovi).

Moznost' ¢. 2: Dodavka by znamenala, ze tovar je odovzdany spotrebitelovi k
dispozicii v ¢ase a na mieste spresnenom v zmluve.

Moznost ¢. 3: Dodavka by Standardne znamenala, ze spotrebitel’ ziskava fyzické
vlastnictvo tovaru, ale zmluvné strany sa mézu dohodnut’ inak.

Moznost ¢. 4: Status quo: Pojem dodavka by sa nedefinoval.

The passing of risk in consumer sales

An issue connected to the definition of delivery is whether the horizontal instrument
should regulate the passing of risk in consumer sales, i.e. the question of the point at
which the professional bears the risk and the cost of any deterioration or destruction
of the good and when this risk passes to the consumer, e.g. in a situation where a
good is damaged or destroyed while in transit from the seller to the consumer. At the
moment, the issue is regulated differently in the Member States. In some Member
States the risk passes to the buyer at the time of the conclusion of the contract while
in others property does not pass with the conclusion of the sales contract but with the
delivery.

The passing of the risk could be linked to the moment of delivery. Depending on the
definition of delivery, this could be at the time when the consumer acquires physical
possession of the good or at an earlier stage.

Otazka 12: Akym spoésobom by sa mal upravovat’ prechod nebezpecenstva pri
spotrebnom predaji.

Moznost ¢. I: Prechod nebezpecenstva by sa upravoval na urovni Spolo¢enstva a bol
by prepojeny na moment dodavky.

Moznost ¢. 2: Status quo: Prechod nebezpecenstva by upravovali ¢lenské Staty, ¢o by
malo za nasledok rozdielne rieSenia.

Conformity of goods

5.5.1 Introduction

The duty of the seller to deliver goods in conformity with the contract is the
cornerstone of the Directive on Consumer Sales. The Directive establishes a
presumption that goods are in conformity with the contract if they fulfil a series of
conditions which are considered to be implied by the contract (e.g. that the goods are
fit for the purposes for which goods of the same type are normally used).

5.5.2  Extension of time limits

Under the directive, the seller is liable for any lack of conformity which existed at
the time of delivery and becomes apparent within two years from that moment (legal
guarantee). The Directive does not regulate the suspension or interruption of the two-
year period in the event of repair, replacement or negotiations between seller and
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consumer. Some Member States have introduced specific rules on the extension of
the period during which the seller is liable while the seller is trying to cure the defect,
whereas others have not introduced such rules. This has led to significant
divergences among national laws impeding cross border trade. A horizontal
instrument could provide that the duration of the legal guarantee is extended for a
period corresponding to the time during which the consumer was not able to use the
goods because some remedy was being performed.

Otizka J1: Mali by sa pomocou horizontilneho nistroja prediZit' lehoty
uplatiiujice sa na oznamenie nestiladu na obdobie, v ktorom sa uskutocnili
prostriedky napravy?

Moznost ¢. I: Status quo: Neuskutocnili by sa ziadne zmeny.
Moznost ¢ 2: Ano. Horizontalny nastroj by stanovil, Ze trvanie pravnej zaruky sa

predlzuje na obdobie, pocas ktorého nemal spotrebitel moznost' pouzivat tovar z
dovodu pouzitia prostriedkov napravy.

5.5.3 Recurring defects

It may happen that defects which became apparent within two years from delivery re-
appear after the expiry of the legal guarantee, even though they have been repaired.
In these cases, consumers are left with goods which were already defective at the
moment of delivery, but for which any further repair is at the expense of the
consumers. Some Member States have introduced specific rules to deal with
recurring defects.

A horizontal instrument could provide that when the seller repairs the goods during
the period of the legal guarantee, the guarantee is automatically extended to cover
any future re-emergence of the same defect for a period to be specified since repair.
The issue of recurring defects could also be relevant in the context of remedies,
possibly justifying a consumer’s claim for replacement instead of another repair.

Otazka J2: Mala by sa zaruka automaticky prediZit’ v pripade opravy tovaru,
aby boli pokryté opakujuce sa vady?

Moznost ¢ 1: Status quo: Zaruka by sa neprediZila.

Moznost ¢. 2: Trvanie pravnej zaruky by sa prediZilo na obdobie, ktoré by sa
spresnilo po oprave, aby sa pokryla potreba opravy podobnych vad v budtcnosti.

5.5.4 Second-hand goods

Member States may currently provide that, in case of second-hand goods, the seller
and the consumer may agree on a shorter time period for the liability of the seller,
provided this period is not less than one year. Varying conditions in different
Member States cause legal uncertainty.

This could be corrected by eliminating the possibility for the seller and the consumer
to agree on a shorter time period of liability. This should not create any
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5.6

disproportionate burden on professionals since they would only remain responsible
for those defects which already existed at the moment of delivery®.

Another option could be to allow professionals and consumers throughout Europe to
agree on a shorter period for the seller’s liability for lack of conformity.

Otazka J3: Malo by existovat’ osobitné pravidlo o pouZitom tovare?

Moznost' ¢. 1: V horizontalnom nastroji by nebola zahrnutd Ziadna vynimka pre
pouzity tovar: predavajuci a spotrebitel’ by nemali moznost’ dohodnut’ sa na kratsej
lehote zodpovednosti za vady pri pouzitom tovare.

Moznost ¢. 2: Horizontalny néstroj by obsahoval osobitné pravidla pre pouzity tovar:
predavajuci a spotrebitel’ sa moézu dohodnut’ na kratSej lehote zodpovednosti za vady
pri pouzitom tovare (ktora vSak nie je kratsia ako jeden rok).

Burden of proof

The Directive establishes a rebuttable presumption that any lack of conformity which
becomes apparent within six months from delivery shall be presumed to have existed
at the time of delivery. However, such presumption does not apply when it is
incompatible with the nature of the goods or the nature of the lack of conformity.

The Commission has been informed that it is difficult to apply a system with a
rebuttable presumption that can only be used when it is compatible with the nature of
the goods and the defects. Once the six-month period has passed, consumers have to
prove a fact (the existence of the defect at the time of delivery) which is extremely
difficult to establish without access to relevant technical data and/or specialised
assistance. Even during the first six months it is in each case necessary to examine
whether the consumer can actually invoke the presumption and obtain the reversal of
the burden of proof. This way the reversal of the burden of proof serves de facto as a
limitation of the legal guarantee™.

The Commission wonders if the present regime should not be changed. A horizontal
instrument could provide that the professional would have to prove that the defects
did not exist at the time of delivery since the seller is better placed than the consumer
to access relevant data (e.g. by contacting the producer) and provided that the
consumer acts in good faith. In any case the reversal of the burden of proof applies
only if compatible with the nature of the goods and of the defects. The seller would,
therefore, still be able to escape this reversal of the burden of proof in case of normal
wear and tear.

Otazka J4: Kto by mal niest’ dokazné bremeno pri preukazovani vyskytu vad
uz v ¢ase dodavky?
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In addition, as it is mentioned below, the presumption that the defects which become apparent within
six months from delivery were already existent at that moment only applies if it is not incompatible
with the nature of the goods and the nature of the defects. These rules ensure an adequately
differentiated treatment of second hand goods vis-a-vis new products.

For instance in some Member States, after the six months period, consumers are forced by the sellers to
prove the existence of the defect at the moment of delivery by producing expensive technical reports.
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5.7

Moznost' ¢. 1. Status quo: Pocas prvych Siestich mesiacov by bolo povinnostou
odbornika dokézat, Ze vada sa v ¢ase dodavky nevyskytovala.

Moznost ¢. 2: Pocas celého trvania pravnej zaruky by bolo povinnost'ou odbornika
dokazat’, Zze vada sa v case dodavky nevyskytovala, pod podmienkou, Ze by to bolo
v stlade s povahou tovaru a vad.

Remedies

5.7.1 Introduction

In the context of consumer sales, remedies should lead to the fulfilment of
consumers’ reasonable expectations in relation to the contract. However, the
Directive provides for remedies only in the case of non-conformity and not other
kinds of breaches of contract, e.g. when the goods are not delivered at all. Consumers
perceive the existing rules as unsatisfactory. Approximately 70 % of consumers state
that when buying goods cross-border it is harder to resolve problems such as returns
or price reduction in comparison with the domestic situations.

As mentioned in point 4.9 in this annex, the horizontal instrument might provide for
some general remedies, which would apply to any breaches of consumer contracts.
The remaining, sale-specific remedies (repair and replacement) could continue to be
available only in case of non-conformity of the goods.

5.7.2  The order in which remedies may be invoked

Currently the Directive provides for a particular order in which remedies may be
invoked. Reduction of price or termination of contract can only be invoked if repair
and replacement are impossible or disproportionate. The Commission has been
informed that it is difficult for consumers to assess whether a professional’s claim
that a particular remedy would be disproportionate is right or not.

A horizontal instrument could allow consumers to choose freely amongst the
available remedies in case of wrong performance. However, to limit the economic
burden on the professional, termination of contract would remain available only in
case of non-performance and breaches that are so serious as to give consumers
reasonable grounds to refuse correct performance.

Alternatively, the horizontal instrument could maintain the current sequence of
remedies, with some amendments. For instance, it could provide that the reduction of
the price is available immediately as an alternative to repair and replacement, while
at the same time altering the conditions under which the consumer can “move” from
these first-line remedies to the termination of contract (e.g. in the case of recurring
defects).

Otizka K1: Mal by mat’ spotrebite]’ moZnost’ vybrat’ si ktorykol'vek z
dostupnych prostriedkov napravy?

Moznost' ¢. I: Status quo: Spotrebitelia by boli v prvom rade povinni Ziadat
opravu/vymenu a o zlavu alebo ukoncenie zmluvy by mohli poziadat’ len v
pripade, ze by neboli dostupné iné prostriedky napravy.
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5.8

5.9

Moznost ¢. 2: Spotrebitelia by od zaciatku mali moznost’ vybrat’ si ktorykol'vek z
dostupnych prostriedkov napravy. Ukoncenie zmluvy by vSak bolo mozné len za
osobitnych podmienok.

Moznost' ¢. 3: Spotrebitelia by boli povinni Ziadat’ najskor opravu, vymenu alebo
zlavu a o ukoncenie zmluvy by mohli poziadat len v pripade, Ze uvedené
prostriedky népravy by neboli dostupné.

Notification of the lack of conformity

The Directive allows Member States to provide that the consumer must inform the
seller of the lack of conformity within a period of no less than two months from the
moment of discovery in order to benefit from his rights. Most Member States have
made use of this option, some of them waiving this obligation only in certain
circumstances. The horizontal instrument should eliminate the existing divergences,
which cause confusion for consumers and businesses.

Otazka K2: Mali by mat’ spotrebitelia povinnost’ oznamovat’ predavajicemu
nesuilad?

Moznost ¢. I: Zaviedla by sa povinnost’ oznamit’ predavajucemu aktkol'vek vadu.
Moznost' ¢. 2: Zaviedla by sa povinnost' oznamit’ nesulad za urcitych podmienok

(napr. ked’ predavajuci konal v rozpore s poziadavkou dobrej viery alebo vo velkej
miere zanedbal svoje povinnosti).

Moznost ¢. 3: Odstranila by sa oznamovacia povinnost’ v urcitej lehote.

Direct producers’ liability for non-conformity

A number of Member States have introduced various forms of direct liability of
producers. These differ considerably as to the conditions and modalities. The
horizontal instrument may address these divergences by introducing rules on the
direct liability of producers (e.g. the introduction on an EU wide producer’s liability)
so that consumers would be able to request certain remedies directly from the
manufacturer (and possibly from the importer) throughout the EU. This would
eliminate possible internal market barriers and would favour especially consumers
buying cross-border. A more detailed analysis can be found in the Report on the
implementation of the Consumer Sales Directive.

The issue of producers’ liability in the context of the review of the acquis is limited
to situations where a good is not in conformity with the consumer contract, e.g. the
product does not have the quality or characteristics that the consumer is entitled to
expect. Liability for damage caused by the defectiveness of a product, i.e. death,
personal injuries or destruction of any item of property other than the defective
product itself, is regulated by the Product Liability Directive and falls outside the
scope of the review".
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Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective products.
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Otiazka L: Mala by sa prostrednictvom horizontilneho nastroja zaviest
priama zodpovednost’ vyrobcu za nesulad?

Moznost ¢. I: Status quo: Nezaviedla by sa Ziadna priama zodpovednost’ vyrobcu
na urovni EU.

Moznost ¢. 2: Zaviedla by sa priama zodpovednost’ vyrobcu za vyssie uvedenych
podmienok.

5.10 Consumer Goods Guarantees (Commercial guarantees)

On top of the rights conferred upon consumers by legislation, sellers or producers
may offer consumers additional rights on a voluntary basis (a so-called commercial
guarantee). They can, for example, grant consumers certain rights in case the goods
do not meet the specifications set out in the guarantee statement and in associated
advertising.

5.10.1 Content of the commercial guarantee

The directive does not address the question of what happens if the guarantee
statement omits to inform the consumer on the content of the guarantee. It has been
stated that the current situation may mislead consumers who rely on such vague
statements without checking whether they are actually granted any additional rights.

A horizontal instrument could remedy this situation by providing a default content of
a guarantee setting out basic rights which the guarantee holder should have if these
are not spelled out in the guarantee document. These may include a right to
replacement or repair if goods are not in conformity with the contract. If the duration
of the commercial guarantee is not indicated it could apply to the estimated life-span
of the goods. It would have to be EU-wide. Finally, the costs of invoking and
performing the guarantee would be borne by the guarantor.

Otiazka M1: Mal by horizontilny nastroj ustanovovat’ Standardny obsah
obchodnej zaruky?

Moznost' ¢. I: Status quo: Horizontalny nastroj by neobsahoval Ziadne Standardné
normy.

Moznost ¢. 2: Zaviedli by sa Standardné normy pre obchodné zaruky.

5.10.2 The transferability of the commercial guarantee

The directive does not regulate the issue of the transferability of the commercial
guarantee to subsequent buyers. This is important for consumers who intend to re-
sell a product as well as for subsequent buyers who would like the products still to be
covered by the commercial guarantee especially in the context of a cross-border
transaction.

The horizontal instrument may address this problem by providing that a guarantee
would benefit also subsequent buyers of a product. Such a rule could have a
mandatory or default character (i.e. the seller would be able to limit the
transferability of the guarantee in certain circumstances).
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Otazka M2: Mal by horizontilny nastroj upravovat’ prevoditeI’nost’
obchodnej zaruky?

Moznost ¢. 1. Status quo: Moznost’ previest obchodnu zaruku by nebola
regulovana pravidlami Spolocenstva.

Moznost ¢. 2: Zaviedlo by sa zavizné pravidlo, ze zaruka sa automaticky prevadza
na nasledujuceho kupujticeho.

Moznost' ¢. 3: Horizontalny nastroj by stanovoval prevodite'nost’ ako Standardnu
normu, t. j. rucitel by mal moZnost” vylucit alebo obmedzit’ moznost prevodu
obchodnej zaruky.

5.10.3 Commercial guarantees for specific parts

In the case of complex goods (e.g. cars) producers offer commercial guarantees
limited to specific parts. The horizontal instrument could make sure that consumers
are clearly informed on which parts are covered by a particular guarantee. If such
information is not provided the limitation would be without any effect.

Otazka M3: Mal by horizontilny nastroj upravovat’® obchodné zaruky
obmedzené na osobitnu sucast’?

Moznost' ¢. 1. Status quo: Moznost’ poskytovat’ obchodntl zaruku obmedzenu na
osobitnu sucast’ by sa neupravovala prostrednictvom horizontalneho nastroja.

Moznost' ¢. 2: 'V horizontalnom nastroji by bola ustanovend iba informacna
povinnost.

Moznost' ¢. 3: Horizontalny nastroj by zahiial informaéntl povinnost’ a Standardne
by ustanovoval, Ze zaruka sa vztahuje na vSetok zmluvny tovar.

6. Other issues

In this document stakeholders are consulted on a number of issues that have been
identified as important in the context of the review of the consumer acquis. The
Commission welcomes information and suggestions on any other matter deemed to
be pertinent and relevant to overall objectives of the review.

Otazka N: Existuje(-ju) akakol'vek(akékol'vek) d’alSia(-e) otazka(-y) alebo
oblast’(-i), ktora(-€) si vyZaduje(-ji) d’aléig preskimanie alebo pozornost’ v
kontexte ochrany spotrebitel’a na irovni EU?
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ANNEX 11

CONSUMER DIRECTIVES UNDER REVIEW

Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of
contracts negotiated away from business premises, OJ L 372, 31.12.1985, p. 31.

Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and
package tours, OJ L 158, 23.6.1990, p. 59.

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ L 95,
21.4.1993, p. 29.

Directive 94/47/EC of the European Parliament and of the Council of 26 October 1994 on the
protection of purchasers in respect of certain aspects of contracts relating to the purchase of a
right to use immovable properties on a timeshare basis, OJ L 280, 29.10.1994, p. 83.

Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the
protection of consumers in respect of distance contracts, OJ L 144, 4.6.1997, p. 19.

Directive 98/6/EC of the European Parliament and of the Council of 16 February 1998 on
consumer protection in the indication of the prices of products offered to consumers, OJ L 80,
18.3.1998, p. 27.

Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on
injunctions for the protection of consumers' interests, OJ L 166, 11.6.1998, p. 51.

Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on
certain aspects of the sale of consumer goods and associated guarantees, OJ L 171, 7.7.1999,
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