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BnBenenue

1.1.

C mHacrosmata 3eneHa kHura EBponeiickata KOMHCHS TPHKaHBA BCHYKH
3aMHTEPECOBaHHM JIMIIA Ja U3Pa3iaT MHEHHUE 10 HAOeIsI3aHUTE POOIEMHU BB BPh3Ka C
MpepasriekKIaHeTO Ha JOCTH)KEHHUSATa Ha MpaBoTOo Ha OOIIHOCTTAa 3a 3alluTa Ha
noTpeOUTENUTe, KAaTO M3NPaTAT MHEHHUsATa cu (00o3HaueHW ¢ ,,MHEHHE OTHOCHO
3esieHaTa KHHTa 3a MpepasriexkIaHe Ha JOCTIKCHHUATA Ha TPaBoTo Ha OOIIHOCTTA 32
3amuUTa Ha moTpeduTenuTe ) He mo-KbeHO oT 15/05/2007 Ha cneaaus agpec:

European Commission

Directorate-General Health and Consumer ProtectionRue de la Loi 200
1049 Brussels

Belgium

M Ha enekTpoHeH aapec: SANCO-B2@ec.europa.eu

[lonmyuennte MHEHHSs W KOMeHTapu Imie Obaar mnyOnukyBaHu Ha HHTepHer
CTpaHMLlaTa Ha ['eHepasiHa Oupekuus ,,3ApaBe W 3allUTa Ha MOTpeOuTenuTe Ha
EBpomneiickata KOMUCHSI, OCBEH aKO TOAATEINTE Ca 3asSBWIN U3PUYHO HECHITIACUETO
cu 3a ToBa. KoMucusTa 1me pasriena nmoiy4eHUTe MHEHHS U Ie TyOJIHKyBa pe3toMe
npe3 mbppBoTO Mmectmeceune Ha 2007 r. Bb3 ocHOBa Ha pe3ynTaTHUTE OT
KOHCynTanusaTa, Komucusta mie mpeneHd HeoOXOTUMOCTTa OT 3aKOHOJATeNHa
MHHUIMATHBA. BCAKo 3ak0HOMATENHO MpeUIokeHne e Obe MPUIAPYKEHO OT OLCHKA
Ha BB3/ICUCTBHETO.

KOHTEKCT
HeJI N CTATYT Ha NMPEPa3rICKIAHETO

Komucusita nmame xoa Ha mpepasriekIaHETO Ha JOCTIKCHHSITAa Ha MPaBOTO Ha
OOmHocTTa 3a 3ammra Ha noTpedurenute mpe3 2004 r.l, C Orfjie[] Ha yCHEIIHOTO
peanu3upaHe Ha IEIWTEe Ha HMHHUIMAaTHBaTa ,,Il0-moOpo 3akoHOAATeNCTBaHE upe3
OTPOCTSABAHE W JIOMBJIBAHE HAa CHIECTBYBAIIAaTa peryiaropHa pamka. [IpouechT Ha
npepasraexaane € omucaH B CpoOmenune or 2004 T. OTHOCHO €BpPOMEWCKOTO
JIOTOBOPHO TIPaBO M pPEBU3MpaHE Ha JOCTIKEHUATA HAa mpaBoTo Ha OOmHOCTTA:
GBI HACOKH .

Hacrosimioro  mpepasriexxaaHe TIOKpHMBa OCEM JUPEKTUBM 3a 3allMTa Ha
norpeGuremure’. OCHOBHATA IeJl Ha [PEPA3IIICKIAHETO € 1a CE MOCTUTHE HCTHHCKH
BBTPEILEH [a3ap Ha MOTPEeOUTENuTe, KaTo C€ HaMepu TOYHMS OajaHC Mexay
BHCOKOTO HHBO Ha 3alllUTa Ha TOTPEOUTENUTE W KOHKYPEHTOCIIOCOOHOCTTa Ha

COM(2004) 651 oxonuarenen, OB C 14, 20.1.2005 r., c1p.6.

COM(2004) 651 oxonuarenen, OB C 14, 20.1.2005 r., ctp.6.

N36poenn B mpunoxkenue 1I. Baxno e ma ce orOenexu, 4e Npu 1Mo30BaBaHE HA ,,JI0CTIDKEHUATa HA
mpaBoTo Ha OONIHOCTTa 3a 3amIWTa HAa TOTpeOHuTenuTe OOMKHOBCHO HE CE€ MMa IMPEABUI IUIOTO
3akoHomarencTBo Ha EC 3a 3amuTa Ha motpedurenure. Taka Hanpumep, npueTata Hackopo JupekrTruBa
OTHOCHO HENIOSUTHUTE THPTrOBCKH MPAaKTUKA HE € BKIOYeHa B JlocTIDKeHHsITa Ha TpPaBOTO Ha
OO6murHOCTTa 32 3ammTa Ha moTpedburenute. OCBEH TOBa, MOTaT J1a ObJAaT HAMEPEHU PEeauIia pa3nopenou
3a 3aIUTa Ha TMOTPEOHUTENNTE B CIICHU(PUIHOTO 3a PA3IUYHUTE CEKTOpH 3aKoHomareacTBo Ha EC, kato
HampuMep B 00JIaCTTa Ha €IEKTPOHHATA THPTOBHS Wi (UHAHCOBUTE yCIYTH.
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MPEeANpUATHITa, U €JHOBPEMEHHO C TOBa C€ TapaHTHpa CTPOrOoTO CIa3BaHE Ha
OpUHIUNa Ha cyOcuamapHocT. B Haii-noOpus ciyyail ciel NpPUKIIOYBAHE Ha
NEHCTBUETO, TPsiOBa Aa ObJIe BB3MOXKHO Ja ce 00bpHEM KbM noTpeduTenute ot EC ¢
OyMHUTE: “HE3aBUCHMO B KOsl Touka Ha EC ce Hamupare u OTKbJE KyIlyBaTe — BallIUTE
OCHOBHHU IIpaBa ca eHakBu . ToBa CbOTBETCTBA Ha MOAX0/1a, BH3IPUET B CHOOLICHHE
Ha Komucusara otHocHo “IIporpama 3a rpaxiaHuTe — rapaHTHpaHe Ha pe3yJsTaTH 3a
Espona”™.C apyr# AyMmH, JOBEpPHETO HA MOTPEOMTEINTE BHB BHTPEINHHMS a3ap
TpsOBa Aa Ob/e MOBHUILIABAHO YPE3 OCUTYPSBAHETO HAa BUCOKO PABHHUIIE HA 3alllUTa B
EC xato msmo. B ciydaii Ha HepeaHOCTH, MOTpeOHTENHTE TpsAOBa Ja MOTaT Ja
pa3uMTaT Ha pABHOCTOWHU IpaBa W BB3MOXKHOCTH 32 YJOBJIETBOPSBALIO THU
paspelieHue.

Crhimo Taka TpsAOBa a rapaHtupame, ye (QUpPMHUTE, OCOOEHO MAJIKMTE U CpEeIHU
MPEANPUATHS, 111€ UMAT [10J13a OT MOo-TpeAcKazyeMa HopMaTHUBHA CpeJia U ONPOCTEHO
€BPONENCKO 3aKOHOJATEICTBO, 3a Jla Morar Ja HaMalsiT pa3XoAuTe CH 3a
MIPUBEXKJIaHE B CHOTBETCTBUE C TAX, M MPUHLHUIIHO /1a C€ MO3BOJIM J1a ThpryBaT MO-
necHo B uenus EC, He3aBUCUMO KbJI€ € CeAATUILETO UM.

[Ipepasrnexxganero Ha AOCTIKEHUATA Ha MpaBoTo Ha OOIIHOCTTA 3a 3amMTa Ha
MOTPEOUTENUTE € YHUKAIHA BB3MOXHOCT 32 MOJIEPHH3UpPAHE Ha CHIIECTBYBAIIUTE
I[I/IpCKTI/IBI/I OTHOCHO HOTp€6I/ITCJ'II/IT€, 3@ Ja C¢ OHpOCTI/I 158 yC’I)B'I)leeHCTBa
HOpMaTUBHATAa Cpelja KakTo 3a MpodeCHOHATNCTUTE, Taka U 3a MoTpedurenure, u
Mpu HEOOXOAMMOCT Ja c€ MOAOOpH WM pasldpu TpeajaraHarta 3amura Ha
notpeburenute. ToBa HAMBIHO C€ BMHMCBA B KOHTEKCTa HA MOJEpPHHU3ALMATA HA
BbTpenHus nasap. [lo Ta3u npuyuHa, TUPEKTUBUTE CE MPEPasrIeKaaT KaTto 1510 U
MOOTAENHO, 3a Ja ce Ha0enexaT TEeXHUTe OOIIM HOPMATUBHU TPA3HUHU U
HEOOCTAaThIIM, KAKTO U CHCHI/I(i)I/I‘-IHPITe HpO6J’I€MI/I 34 BCdAKa €IHa I[I/IpeKTI/IBa. KaKTO
ce MpeABWXK/a B MbPBUS TOJUILIEH JAOKIAJ] 32 MOCTUTHATHS Hanpem.K5 , HacTosIara
3ereHa KHUTA NPUKIIOYBA NPOYYBATEIHMS €Tall Ha pPEeBU3UpPaHETo, 0000maBa
IbPBOHAYAIHUTE KOHCTAaTaly Ha KoMucusiTa M mprKkaHBa KbM M3J1araHe Ha MHEHUS
OTHOCHO HSKOM BapHaHTH 3a MpepasriekJaHe Ha JOCTHKEHUATA Ha MPABOTO Ha
O6mHocTTa 32 3ammTa Ha mnorpedoutenure. Koncratamuute Ha Komucusra ca
HaIlpaBEHU B pe3yJITaT Ha CIECIHUTE JCHHOCTH:

- CpaBHI/ITeJ'IeH AHAJIN3 Ha MPUJIAaraHeTo Ha AUPECKTUBUTC B AbpPKABUTC-UJICHKU,
6
BKIIOYUTCIIHO C’bIICGHaTa 1 aJMHUHUCTPATHBHA IIPAKTHUKA .

- [Ipe3 mexemBpu 2005 1. Komucusara cb3gaae NMoCTOsSHHA paboTHaA Trpyma OT
eKCHepTH Ha JbpkaButTe-wieHkd. [Ipe3 2006 r. Osixa mpoBeIeHHU TPH CPELIH,
MIOCBETEHU Ha MpPepas3rie’k1aHeTO Ha KOHKPETHH TUPEKTUBH.

— [Ipe3 mbppBoTO Monyroaue Ha 2006 r. 6sixa OpraHU3MpaHH PEaUlla CeMUHApU
ChC 3aMHTEPECOBAaHM JIMIlA, B KOHTEKCTa Ha paborara BBpXy OOmara

COM(2006) 211 oxoHUTEICH.

[IbpBu roauiieH aokiaa Ha KoMucusTa OTHOCHO JIOTOBOPHOTO €BPOIEHCKO MPaBO U MpPEpasrieikKaaHe
Ha IOCTKEHUATa Ha mpaBoTo Ha ObmHoctTa, COM (2005) 456 okoHUATENICH.

CpaBHUTENHHUAT aHAIM3 HA EBPOMNEMCKOTO MpaBO B o0NacTTa Ha 3alUTaTa Ha IMOTPEOUTETUTE €
JOCTBIICH Ha anpec: http://ec.europa.eu/consumers/cons_int/safe shop/acquis/index_en.htm
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1.2.

ped)epenTHa paMKa 3a eBPOMEHCKOTO JOTOBOPHO mpaBo . Tesu ceMuHapH Gsxa
HACOYCHU KBbM MPOOJIEMUTE Ha JOTOBOPHOTO MPaBO, UMAIHU MpsKa BPb3Ka C
NpepasrieKaaHeTO Ha JOCTHKEHHATA Ha TpaBoTo Ha OOMIHOCTTAa 3a 3aluTa
Ha roTpeduTenuTe’.

— AHaiM3 Ha  OTHOIIGHHETO Ha MOTpeduTenure W (QUPMUTE  KBM
CBIIECTBYBAIIOTO ~ 3aKOHO/AATEICTBO B  o0JacTTa Ha 3amUrara Ha
MOTPEOUTENNTE ¥ OTPAKEHHETO My BBPXY TPAHCTPAHHUHATA THPTOBHS .

KoMmucusita HampaBu M OIICHKA Ha TOBAa KaK MpPEPa3TIeKIAHUTE KOHKPETHU
JTUPEKTUBHU ca TNPUJIIOKEHU B IbpKaBUTE-uJIeHKU. bsixa myOiauKyBaHM AOKIAaAM 3a
M3ITBIHEHHETO HA TMPEKTHBHTE 33 [EHOOOpa3yBaHETO HA eIMHMIA Mspka'' i 3a
JMCTAHIMOHHATA THPIOBHS' ', NPEJACTOM NyONMKYBAHETO HA OKIAJM OTHOCHO
U3IIBJIHEHUETO Ha JUPEKTHBaTa 3a MpoAak0a M rapaHUM Ha IMOTPEOUTEIICKUTE
CTOKM (HapWyaHa Mo-HAaTaThK ,,/IMpeKTHBa 3a MOTPEOUTENICKN MPOTAXKON ‘), KaKTO U
Ha JUPEKTUBaTa OTHOCHO CBHACOHHMTE pPa3NOpexJIaHMs 3a 3allMTa MHTEPECUTE Ha
MOTpEeOUTETHTE.

JIOmbIHUTETHO KBM H3BbBpIICHaTa PadOTa, BCUYKH 3aMHTEPECOBAHU CTPAHU IIE
IoJIydaT KOHCYJITalUU IO KOHKPCTHH HpO6J’I€MI/I, KOHCTAaTHPAHU OT Komucnsara B
X0Jla Ha TpepasrIeKTAaHETO Ha JUPEKTUBHTE OTHOCHO MpojakOaTa Ha MaKeTHU
TYpPUCTHUYECKH IBTYBaHMs U mpojaxba mo goMoBeTe. Te mie ObaaT pasrielaHud B
paboTHU JOKYMEHTH, KOUTO I c€ MyOJMKyBaT Ha HMHTEpPHET CTpaHUIaTa Ha
'l ,,3apaBe u 3amuTa Ha moTpeduTenuTe*. Komucusita Habensza peauia nmpoodaeMu
BBB BPB3Ka C ABITOCPOUYHUTE TYPUCTHUECKH MAKETH, 32 KOUTO CIIEUTHO TPsiOBa Aa ce
Hamepu paspemenne. C origen Ha TOBa, Komucusra 3amoyHa pabora 10
MpeIoKEeHNE 3a TpepasriiexkaaHe Ha AUPEKTHBATa OTHOCHO IpaBaTa 32 BPEMEHHO
I10JI3BaH€ HAa HEABUXKUMO I/IMYHICCTBOu.

B3aumMoBpBb3KH MeXKIy NMpepasrjekIaHeT0 U OCTAHAJIOTO 3aKOHOJATEJICTBO HA
Oo0mHoOCTTA

[IpeaBua mMpPOKOTO TOJIe, TIOKPHUBAHO OT MPABOTO Ha OOITHOCTTA 3a 3alluTa Ha
MOTPEOUTENUTE W MPUIOKPUBAHETO MY C APYTH AWPEKTUBH 32 BBTPEIIHUS Masap,
TpsIOBa J]a CE HAIPaBH OIICHKA HA BH3JCHCTBUETO HA MPEIOKEHUATA 32 TTOCIICIBAIIN

Bmwx crobmenne Ha Komucusara OTHOCHO €BpOIEHCKOTO IOTOBOPHO IPaBO M MpepasricKIaHe Ha
JIOCTIDKEHUSATA Ha 3aKOHOAaTelICTBOTO Ha OOmHocTTa: OBmenu Hacoku, COM (2004) 651
OKOHYATEINIeH, U bpBHA [omumeH noknax Ha KoMmucusaTa OTHOCHO €BPONEHCKOTO JOTOBOPHO MPaBO U
TpepasriexaHe Ha JOCTKEHUATa Ha TpaBoTo Ha O6mHocTTa, COM (2005) 456 OKOHUATENEH.
OO6cpnenn Osixa ciaemnute Temu: llpogakba Ha TOTPEOUTENCKHM CTOKH (BKJI. OTTOBOPHOCTTAa Ha
JUPEKTHH TPOW3BOIUTENN), HEKOPEKTHH KIIay3W Ha JOTOBOPH, 3aJBJDKUTEIHATA MpPEIIOTOBOPHA
uH(opMaLus NpU CKIIOYBaHE HA MOTPEOMTENICKM JOTOBOP, MPAaBOTO 3a OTTEINIIHE OT JIOTOBOpa M
oOesmiereHre Ha moTpeOuTens. Bk Bropus [omuineH mokiaz 3a Hampeabka oTHocHO OOrmiara
pedepenTHa pamka [...], KoiTo cienBa aa ce myonukysa mpe3 2007 r. Ha HHTEpHET cTpaHunarta Ha ['J]
»3IPaBe U 3alliTa Ha MOTpeOuTeIuTEe .

[Ipoyusane Ha EBpoapomersp 3a 3amuTara Ha MOTPEOWUTENWTE HA BHTPEIIHHS Ia3ap, OCHUIECTBEHO
npes (eBpyapu u MapT Mecel| 2006 r., MyOJIMKyBaHO CENTEMBPH 2006 r.
(http://ec.europa.eu/consumers/topics/eurobarometer 09-2006_en.pdf)

JIOCTBITHA Ha azpec: http://ec.europa.eu/consumers/cons_int/safe_shop/price_ind/index en.htm
JOCTBITHA Ha azpec: http://ec.europa.eu/consumers/cons_int/safe_shop/dist_sell/index_en.htm

Bwx pokymeHTa 3a KoHCynTamuss Ha KoMucHsTa OTHOCHO BBIIPOCHATa IWPEKTHBAa HA aJpec:
http://ec.europa.eu/consumers/cons_int/safe shop/timeshare/consultation paper010606 en.doc
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JENUCTBUS TI0 3elieHaTa KHUTa, B 00JIACTH KaTO €JIEKTPOHHATA ThPTOBUSI UJIM IPABOTO
Ha HHTeNeKTyanHa coOcTBeHOCT. [lo-KOHKpeTHO, MocHeABAIlUTe EHCTBUS IO
3eneHara KHMra He TpsiOBa Ja BB3MPEISITCTBAT JEHCTBUETO HA Kiay3ara 3a
BBTPEUIHUS Ma3ap OT JUPEKTHBATa OTHOCHO €NEKTPOHHATA ThPTOBUSIL.

IIpepasranexxganero HsAMa J1a 3acerse npasuiaTa Ha OOIIHOCTTa OTHOCHO KOJIM3HATA
Ha npaBHU HOopMH. B Ta3u obnact Komucusra e mpeacraBuia JBe NMpeaiokKeHus 3a
perVIaMEeHTH: MNPEUIOKEHHE 3a PermaMeHT OTHOCHO NPWIOKHUMOTO IPaBO KbM
n3BBHAOroBOpHHU 3aabikeHus (Pum II) um mpeanoxkenue 3a PersiameHT OTHOCHO
MPUJIOKUMOTO MPaBO KbM AOroBOpHM 3aabibkeHus (Pum I). Broporo npennoxxenue
BKJIIOYBA pas3nopenda, mnpeajarama KOJIM3HMOHHA HOpMa IpH IMOTPEOUTENICKUTE
JIOTOBOPH, KOSTO C€ ChCTOM B NPUJIaraHe €AVMHCTBEHO HA MPABOTO Ha Jbp)KaBaTa, B
KOSITO € o00M4yaiiHOTO MecTonpeOuBaBaHe Ha TMOTPEOMTENs, HpPU OIpeleIeHU
YCIIOBUSL.

B cworBercTBHE ¢ OOsiBeHaTa WHQOpManus B bsiaTta KHWra 3a MOJMTHKAaTa Ha
¢unancopure ycimyru (2005—201071.), Kommcusara upennpuema pazHOOOpa3HH
WHUIIMATUBU B CEKTOpa Ha (PMHAHCOBHTE YCIYT'M M MO-CICIMATHO B O0JIACTTAa Ha
(UHAHCOBHUTE YCIYTH 3a TPaXIaHW. B cBeTIMHATa Ha pE3yJITATUTE OT MPOBEIACHUTE
KoHcynTaiuu, KoMmucusita 1me pasriena 10 KakBa CTENEH BCSIKO MOCIEIBAIIO
3aKOHOJATEITHO ACWCTBUE IIIE CE OTpa3u Ha (PUHAHCOBUTE YCIyTH. BB3MOXKHO € 1a ce
HAJIOKHU ISUTOCTHO WJIM YAaCTHYHO HM3KJIFOUBAHE Ha MPWJIATAHETO Ha MOCJICIBAIINTE
3aKOHOJATEITHH JICHCTBUS CIIPSIMO (PUHAHCOBHS CEKTOP.

Hacrosiata 3enena kHura menu ga chOepe MHEHHS OT BCHUKHM 3aWHTEPECOBAHU
CTpaHU OTHOCHO BBH3MOXHHUTE BApUAHTU 3a TMOJUTHUKA TPH TMPEpa3TIIekKIaHETO Ha
JOCTHXKEHHSITa Ha mpaBoTo Ha OOIIHOCTTA 3a 3alIMTa Ha MOTPeOUTENHUTE, KAKTO U
OTHOCHO peulla KOHKPETHU MTPOOIIEMH.

OCHOBHH IPOBJIEMU
Pa3Burtue Ha ma3apa

[ToBeweTo MUPEKTHBH, MPEACTABISABAIIM YacT OT JOCTHIKECHHUSATA Ha IMPABOTO Ha
OOmHocTTa 3a 3amUTa HA MOTPEOUTENUTE, ca MO-CKOPO MPEMOPHYUTEIHH,
OTKOJIKOTO 0a3UpaHH Ha ONpPEJIEIICH MPHUHIMIL [IoBeUeTo OT TAX BeUe HE OTrOBapST
HambJIHO HA HYXJIWUTE Ha CHBPEMEHHHTE OBP30 pa3BUBAIIM Cce€ Maszapu. ToBa e
0COOCHO Ba)KHO TPH BCE IO-HapacTBamiaTa pojisi Ha MU(DPOBUTE TEXHOJIOTHH H
ycIyTu (Hamp. cBaJisHE Ha My3HWKa OT VMHTEpHET), KOeTO MOCTaBs MPOTUBOPEYHBU
BBIIPOCH OTHOCHO IpaBaTa Ha IMOTPEOUTEIIUTE, CIIPSIMO NpoaaKOaTa Ha MaTePHAITHU
Ouara.

Pa3BuTHETO HA TEXHOJOTHHTE MPEJOCTaBsl HOBH ITHTHINA 32 CKIIOYBAHE HA CHEIKU
Mexay GUpMH U TIOTPEOUTENH, U3BBH MOJETO HA 3aKOHOJATEJICTBO 3a 3allWTa Ha
notpedurenute. JloObp mpuMep 3a TOBa SBJICHHE ca pasmpojaxonte mo MHTEepHET.
Hanpumep aupexTHBaTta 3a JUCTAHLMOHHUTE MPOAAXKOM, KOSATO O€ MOATOTBEHA
Mpeau pa3pacTBaHETO Ha €IEKTPOHHATA THPTOBHS B MOCIEIHO BpEMe, MMO3BOJISBA HA
IbPKABUTES-WICHKH J1a HE MpUIaraT pasnopenouTe [ cmpsMo Te3W pasipojaxou.
ChriacHo oleHKaTa Ha HAIIMOHAJTHHUTE 3aKOHOJATEJICTBA, PA3IMYHOTO MpHJIaraHe Ha
Ta3u HOPMATHBHA BB3MOXXHOCT OT IbpKABUTE-WICHKH MOPaXKAa (parMeHTHpaHEe U
MoBeUYe OIUIAKBAaHHUS OT TOTPEOMTENIWTEe IO OTHOIIeHWe Ha Te3u VIHTepHer
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pa3npoz[a>1<61/1.13 M3kmrouBaneTo Ha copTyepHUTE MPOAYKTH U JaHHU OT 0OXBara Ha
JlupekThBarta 3a MoTpeOUTENCKU MpoAax0u MoXke J1a HOATUKHE MPO(pECHOHATUCTUTE
KbM €BEHTYaJTHO M30sIrBaHE HAa OTTOBOPHOCTTA 332 BH3MOXKHH IETH/HECHOTBETCTBUE
Ha TakWBa MPOAYKTH 4Ype3 BKIIOYBAHE HA YCIIOBHSI B JOTOBOPHUTE 3a JIUIIEH3 Ha
kpaitau notpeburemn (EULA), xaTo Taka BB3MPEMATCTBAT TNOTpeOHTENHTE 12
TIONSBAT CPEACTBATA 32 NPABHA 3allNTa MK JIHIICA Ha CLOTBETCTBHE M BL3HHKHAH
et .

®dparMeHTHpPaHe HA IPABUJIATA

CrpiecTByBanuTe HOPMH 3a 3amuTa Ha morpedutenure B EC ce pa3menenn ocCHOBHO
B /B¢ Mocoku. [IspBo, melcTBamMTe AUPEKTUBU MO3BOJSBAT Ha BCUYKHU JIbpPKABU-
WIEHKH Ja MpUeMaT B HAlMOHAJIHUTE CH 3aKOHOJATEJICTBA IO-CTPOTH IpaBuia
(MuHMMaMHO cOMMKaBaHE) U peAuila AbP)KaBU-WICHKH Ca C€ BBH3MOJI3BAIHM OT Ta3H
BB3MOXHOCT, 32 /1a OCUTYPSAT IO-BUCOKO PaBHUILE Ha 3allMTa Ha MOTPEOUTENIUTE.
Bropo, gocta BeIpocu ca paspelieHd ABYCMHUCICHO B Pa3IHMYHUTE AUPEKTUBU WU
ObK ca octaBeHH Oe3 otroBop. [lo Bpeme Ha TmpeaBapuTENHUS €Talm Ha
MpepasriekIaHeTo, 3aUHTEPECOBAHUTE MOTpeOUTeNn U (UPMH MOCOYUXa penuia
IpUMepU 3a HOPMATHBHO ()parMEHTUpPaHE, KOETO MOpaxJa WIIOCTPUPAHUTE B
[Ipunoxenue 1 mpobiemu. Paznuunsita OOMKHOBEHO ca MPHYMHA 33 JOMBIHUTEITHU
pa3xoan Ha (GUPMUTE 3a MPHUBEKTAHETO UM B CHOTBETCTBHE, KaTO TOBA BKIIIOYBA
MOJTy4aBaHETO Ha MOAXOJAI] IOPUANUYECKU CHBET, MOAMSIHATA HA HHPOPMAIIIOHHUTE
U PeKJIaMHH MaTephalld WIN JOTOBOPH, WM €BEHTYaJTHHUTE CHICOHU PAa3HOCKH TPHU
Hecna3BaHe Ha JIelcTBaIIuTe pasnopendou. ToBa 4ecTo ce UTHPa OT MPEANPUATUATA
KaTo e€JHa OT IPUYMHUTE Ja HE OCHILIECTBSBAT TpaHCTpaHUYHA (UpPMEHa JIEHHOCT.
Hokaro 19 % oT TeproBuuTe Ha z[pe6H015 B EC mpopmaBar m pekiamupar Hail-
MajJkoTo B ome emHa aspkaBa or EC, to 48 % ot ¢upmure ca roTOBH 12
peanu3upaTr TpaHCTpaHUYHU mpofaxou. dpyru 55 % or TeproBuute Ha ApeOGHO,
MOKa3BaIlld UHTEPEC KbM TPAHCTPAHUYHHUTE MPOJIAKOU, CMATAT, Y€ TOMBIHUTSIHUTE
pa3xoau 3a MPHUBEXKIAHETO KM B CBHOTBETCTBUE C PA3NIMYHUTE HALMOHAIHU
3aKOHOJIaTEJICTBA, PEryIUpallH CACIKUTE C KIIMEHTH, Ca OT FOJIIMO WK ChIIECTBEHO
3HaueHue. 43 % OT BCUUKHU THproBuu Ha npedHo B EC cumtart, ye cOnmmkaBaHETO Ha
3aKOHOJATENICTBATa 3a 3allldTa Ha MOTpeOuTenuTe OW TpsAOBajIo Aa ce OTpas3sT
MOJIOKUTETHO BBPXY TPAHCTPAHUYHUTE MM NpPOAaKOM U TeXHUsA OIJKEeT 3a
TpaHCTPAaHUYHA THPTOBUSL.

ChIlecTBYBaT JIOpU ClIydad, KOrato NMpo()eCHOHATUCTH OTKa3BaT Ja IMpojaBaT Ha
KJIMEHTH B JPYIH IbpXKaBU-UICHKU: AKTYaJHO H3CJIEIBAaHE Ha E13p0621p0MeTI,p16
nmokassa, 4e 33 % oT moTpebuTenure chro0IaBar 3a oTkas Ha pupMu 1a UM TTpoIaaaT
WIX TIPEJOCTABAT CTOKH WM YCIyTH Mopaau (akrta, ue HOTPeOUTENAT He € )KUTEI Ha
TSAXHATa CTPAHA.

Bmwk ChOOIICHHETO HA OMHCHATAa OTHOCHO wu3mbiHeHHeT0 Ha JlupektuBa 1997/7/EO oTHOCHO
JUCTAHIIMOHHHUTE Pa3IPOaaOu.

3a noBeue nHpoOpManus 1o npodiemure Ha norpedutenure cbp3ann ¢ EULA, Bmwxkre noknana Ha
@enepanusita Ha nNOTpeOUTENCKHTE oOpraHuzanuu B ['epmanmst (vzbv) 1ocThIIHA Ha  ajpec:
http://www.vzbv.de/mediapics/anlage pm _digitale medien 06 2006 _copy.pdf.

Flash Eurobarometer 186 3a oTHOomeHneTo Ha GUPMUTE KbM TPAaHCTPAHWIHATA THPTOBHS U 3aIIMTATa
Ha TIOTpeOuTeNnTe, MpoBeAeHo mpe3 okroMBpH 2006 . IlpoyuBaneTo 11e Obe MyOIMKyBaHO M3IIIO Ha
WnTepner cTpannmara va I'/] ,,3n1paBeona3Bane 1 3aIuTa Ha MOTpedUTenTE”.

UscnenBanero e nposeneHo mpe3 ¢eBpyapu u mapt 2006 T. u 1me Obie MyOJIMKyBaHO H3LSJIO Ha
WurepHer crpannnara Ha I'/] ,,3apaBeona3Bane u 3alMTa Ha mOTpeOuTenuTe”.

BG



2.3.

Jlunca Ha nosepue

Cnopen ciomeHaToTO IpoyuBaHe Ha EBpobapomeTsp, 26 % ot notpedutenute B EC
ca 3aKylWId CTOKM U YCIyTH OT (UPMH, YUpPEACHU B JPYTH IbpKaBU-UJICHKU Ha
EC". Jlokato AMCTAaHIMOHHATE MPOIAXOH ca BCE MO-4ECTO SABICHHE, CaMo 6 % OT
MOKYNKHTE upe3 VIHTEpHeT ca OT JOCTAaBYHMK OT JAPYra JbpiKaBa-wieHka' . Exma ot
MIPUYMHUTE €, ye 1eau 45 % oT noTpeOUTEIUTe He Ce YyBCTBAT 10CTaThUHO CUTYPHHU
na maszapyBar no MHTepHeT oT ¢upmH, HamHpalu ce B 4uyxOuHa (B €IHa OT
Ibp)KaBUTEe-wWIEHKU Ta3u 1udpa nocturra 73 %). ToBa ce miocTpupa olie mnoeye
ot ¢axra, ye 44 % ot mMammuTe VHTEpHET IOCTHII y JIoMa CH, ca Ta3apyBajd 10
WuTepHer B cTpaHaTa, 1okato eBa 12 % ca HanpaBWIN TpaHCTPaHUYHA €JIEKTPOHHA
nokymnka. Haif-o0mo kazano, 56 % ot morpeburenuTe ca OWIM HA MHECHHUE, Y€ MPU
3aKyIyBaHE Ha CTOKH U YCIyTH OT (UpMH, HAMUpAIIH CE€ B JIpyra Abp’KaBa-uiIeHKa,
¢bupMuTe ca TO-MaIKO CKJIOHHHM Ja 3a4dTaT 3aKOHOAATEJICTBOTO 3a 3alluTa Ha
norpedutenure. 71 % BsApBar, ye € MO-TPYAHO JAa c€ paspemar HnpolieMu KaTo
OIJIAKBAHUS, BPBIIAHE HA 3aKyleH NPOAYKT, OTCTBIKM OT Li€HaTa, FapaHlMU U
JpyTH, IPH Na3apyBaHe OT (UPMH, HAMHpAILU Ce B JPYTU AbpKaBU-wWIEHKU. 65 % ca
Ha MHEHHE, Y€ BPBILIAHETO B MPOOHUS MEPUOJ, HA 3aKYNEH JAUCTAHIMOHHO MPOIYKT
OT JIOCTaBYUK, HAMUPALI] C€ B pa3IMyHa JIbpXKaBa-4wIEHKa € MO-IPpoOJIeMaTHYHO.

Paznuuumsita B mpaBmiiaTa, pe3yiraT OT MHUHHMAJIHOTO CONMKaBaHE, MOTaT Ja ce
OTpa3sT OTPULIATETHO BbPXY BhTpEIIHus na3ap. Enna ot npuunHuTe notpedurenure
Jla c€ BB3IbpPXKAT OT TPAHCTPAaHUYHO Ma3apyBaHE €, ye T€ He Morar jga Obraar
CUTypHH, Y€ HMBOTO Ha 3alllUTa, HAa KOETO Ce pajJBaT B CTpaHaTa CH, LIe € B CHJA,
KOorato mnasapyBaT OT JApyra crpaHa. Hampumep mpoab/KUTENTHOCTTa Ha MPOOHUS
NEepUoJ NMPH TPAHCTPAHWYHUTE AMCTAHIIMOHHM MPOJaXOH Bapupa OT €Ha B Apyra
IbpXKaBa-uJeHKa, a TOBa MOpaXJa YyBCTBO HA HECUTYPHOCT Y MOTPEOUTENIHTE.
Chb110TO Cce OTHAcCS M 70 MOJAIHOCTTA MPH yNpakKHsABaHE HA MPABOTO 3a OTTEIVISIHE
OT JJOTOBOP U Pa3XxOJUTe 3a peKjaMalis Ha CTOKH.

BBIEIN BB3MOXHOCTH

B mbpBUs ronauineH qokiaa 3a HampeAbka Ha €BPONEHCKOTO JOTOBOPHO IMPaBO U
MpepasmIeKIaHETO Ha JOCTIKEHHUATa Ha mpaBoTo Ha OOmHuoctTa ot 2005 r.”,
BCPTUKAJICH NIOAXOd, MpCAIojarail HHANBUAYAJIHO PCBU3UPAHC HA ChIICCTBYBAIIUTC
JUPEKTUBH WM MO-CKOPO XOPU30HTAJIEH MOJXOJ, Bb3MpHUEMall] €IUH WM TOBeYe
PaMKOBHM MHCTPYMEHTH 3a peryJiupaHe Ha OoOIIMTE YepTH Ha 3aKOHOJATEIICTBOTO B
OO1HOCTTa MOKPENEHH, IPU HYkAa, OT OTPACIOBU MIPaBUIIA.

Korarto mpepasrinexxaanero npeMuHe moj ¢popmara Ha KOHKPETHH MPEIOKEHUS 32
nosmtuky, Komucusara mie npoydyn BHMMATEIHO OTPAKEHHUETO HAa  TE3HU
MIPEUIOKEHUS, BKIIFOYMTEIHO Bb3/ICHCTBHETO BHPXY (prupmurte.

JlaHHWTE Ce OTHACST JI0 U3BBPIICHUTE TPAHCTPAHUYHU MOKYIIKH 3a Hepuoja ot Mecel| heBpyapu/mapT
2005 r. mo dpespyapu/mapt 2006 T.

BposiT Ha OCHUIECTBUINTE MOKYIKH 110 VIHTEPHET OT APYrH AbP)KABU-YICHKH MOTPEOUTENIN Bapupa OT
1% 3a I'vprms, barapus u Cnoakus, 1o 28% B JItokcemOypr, cinensas ot Jarus ¢ 19%.

COM(2005) 456 oxoHUTEIEH.
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3.2

Bapuanr I: BepTHKaJeH noaxon

ChrinacHO BepTHKANHMS MOJXOA, ChLIECTBYBAIUTE IUPEKTHUBM MoOraT na OblaaT
M3MEHSHHU TIOOTIENHO, 3a Aa OBJaT aganTUpaHd KbM Ia3apa M pPa3BUTHETO Ha
TexHosoruure. llpasHuHUTE B OTHAEIHUTE TUPEKTUBH, MOTaT Ja C€ 3ambIHAT, a
cnenupuUHUTE UM npoliemMu — na Obnar paspewieHd. HechboTBETCTBUATA MEXITY
pa3nUYHUTE TUPEKTUBU € BB3MOXKHO Ja ce enuMuHupar. ToBa, obOaue, Moxe na
OTHEME JI0CTa BpeMme, 0e3 Ja MO)KE J1a ce NOCTUrHE e(eKTa Ha OINPOCTABAHE Ha
xopu3oHTanHus noaxoa. EC me TpsaOBa na paspemaBa €AHM M ChUIM IpoOiIeMH B
X0Jla Ha pa3IMYHUTE 3aKOHOJATeNHU npouenypu. Komucusita cpiio taka e TpsoBa
Ja ce yBepHu, 4e MJaJleHO paspellieHHe ce npuiara Mo €AMH M CbhIl HAa4MH OT
IbpKABUTE-WICHKH 3a BCAKa OT JUpeKTUBUTE. OOEMBT HAa 3aKOHOAATEIHUTE aKTOBE
HsAMa Jla Hamajee, a pa3IMYHUTE AMPEKTHBM 1€ MNPOIBbJDKAaBaT Ja ChIbp)KaT U
peryiupaT €HU U ChIu oOuM KoHuenuuu. HezaBucumo oT ToBa, TO3M moaxoxa Ou
MO3BOJIMJI J1a C€ B3e€Me I10Jl BHUMaHUE creludukara Ha BCska egHa 00jacT, KaTto ce
no00pH CHIECTBYBAIIOTO 3aKOHOAATEICTBO M OBJE MpepasriiefiaHo, KOraTo €
Heo0X0auMO.

Bapuanr II: cMecen moaxoa (XOpH30HTaJIeH MHCTPYMEHT, ChYeTaH, Kb/ETO €
He00X0UMO, C BEPTUKAJIHO AelCTBHE)

3aKOHOATENICTBOTO 32 3allTa Ha MOTPEOUTEIMTE O MPUEMAHETO Ha JUPEKTUBATA
OTHOCHO HEJIOSUTHHTE ThPrOBCKHU MPAKTUKH (HapudaHa oTTyK Hatatbk HTIT)™, mpes
2005 r. ce Oasupamie TPEeIUMHO Ha BEPTUKAIHHS TOJXOJ, LEJSI] Ja OCUTYpHU
CHelU(pUYHN pelIeHus Ha KOHKpeTHU mpobiemu. Obaye TO3M MOIXOJ , JOBEIE 10
BB3HHMKBAHETO Ha ()parMeHTHpaHa HOPMATHBHA cpeia. Bph3kara MexIy OTIACITHUTE
WHCTPYMEHTH TOHSKOTA € HEesICHA, ChIIOTO CE OTHACS U JI0 MPaBHATA TCPMUHOJIOTHS,
a ChOTBETHHTE Pa3MOPeI0N HE ca JOCTaThYHO KOOPAWHUpaHH. Taka Hampumep, ako
aMOyJIaHTeH TBPrOBeIl MPOAaBa TYPUCTUYECKH TpaBa 3a BPEMEHHO IOJI3BAaHE Ha
HE/IBYKUMO UMYIIECTBO, HE € SICHO, KOSl OT pa3IMyHHUTE pa3nopeadu 3a nHpopmarus
Y TIPaBO 3a OTTEIJISTHE B AUPEKTHBHUTE OTHOCHO Mpojaxk0aTa Ha TypUCTHUYECKH TpaBa
3a BPCMCHHO IIOJI3BAHC Ha HCABHXXUMO HUMYIICCTBO H Hpo,ua>1<6a Io AOMOBCETC,
ciienBa na Opne HpPIJ'IO)KCHaZ I

HupexktuBa HTII moctaBu HavamoTo Ha €QUH IO-MHTETPUPAH ‘‘XOPU3OHTAJIEH
MOJIXO/.

CeiiecTByBaT penuiia OOMIM 32 BCHYKH JTUPEKTHBH TMPOOIEMH, CHCTaBSIIIH
JNOCTHXKEHHsITa Ha TMpaBoro Ha OOmHOCTTa 3a 3alldTa Ha TNOTpeOUTENHTE.
JlepuHunuure Ha OCHOBHU TIOHATHS KaTo TOTpeOHTeN M NpOPEecCHOHATHCT,
MPOIBIDKUTETHOCTTa HA MPOOHUTE MEPUOAU U MOJATHOCTHTE 3a YIpa)KHSBaHE Ha
MPaBOTO HA OTTETJISIHE ca MPHUMEP 3a MPOOJIEMHU, KOUTO Ca aKTyaJlHd B KOHTEKCTa Ha
HEe eaHa aupeKkThBa. Te3u oOmm mnpobdiseMu Morar aa ObaaT OTIACICHH OT
CHILECTBYBAIIUTE AUPEKTUBH U PETYIUPAHH CUCTEMATHYHO B €IMH XOPH3OHTAJCH
WHCTPYMEHT. 3aenHo ¢ pasnopendure Ha nupektuBa HTII, kato ce B3eme mpenBun
XOPU30HTANHUS [ ] XapakTep, Te MOrar Ja o0pa3yBar o0IaTra 4acT Ha HHCTPYMEHTA,
Thil KaTo OMxXa ce OTHACSUIM 10 BCUYKU MOTpeOUTENICKH noroBopu. Jlpyra dact oT
XOPU30HTAITHUS UHCTPYMEHT OM MOTJIa Jla Peryupa I0roBopa 3a Mpojaxoa, KoiTo e

20

Hupextusa 2005/29/EO.
Tosa nmosnoxeHue ce pasriexaa B neno C-423/97 na Cpaa Ha EO no cinygast Travel Vac.
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Hal-IIMPOKO Pa3MpOCTPAHEHUAT MoTpedutencku gorosop. Ilopanu Tasu mpuuunHa,
JlupekTuBaTa 3a TOTPEOMTENCKM MpoAakOM cienBa Ja Objae BKIOYEHA B
XOPU30HTAJIHUSA HHCTpyMeHT. To3u mnoaxon OM ONpOCTHI W palMOHAIM3UPAT
JOCTIDKEHUATa Ha mpaBoTo Ha OOIIHOCTTa 3a MOTPEOUTENUTE B ChOTBETCTBUE C
NPUHIMINTE HA MHANHaTHBata ,,110-700po 3akoHomaTenctame™.”> Upes ToBa
npepa0oTBaHe € BB3MOXKHO Ja OBbJAaT HU3MEHEHM, HW3LAJI0 WM YacTHYHO,
ChIICCTBYBAIUTC JUPCKTHBU 3a HOTpC6I/IT€J'II/IT€ 1 II0 TO3M HA4YMUMH Ja C€ HaMaJllnu

obeMa Ha JOCTHUIKCHUSATA HA IIPABOTO HA O6H_IHOCTT3..

XOpU3OHTANHUAT HHCTPYMEHT IIIe TpsiOBa /a Obae MpUIpyKeH OT ompeseseH Opoit
BEPTUKAIHU JIeHCTBUA (HAIp. peBU3UpPaHEe HA TUPEKTUBATa OTHOCHO IpojaxOaTa Ha
TYpUCTHYECKH IIPaBa 32 BPEMEHHO IOJ3BaHE HA HEIBMKMMO UMYILIECTBO, 3a Jia ce
pasrienaT KOHKpeTHH [ mpoOiieMu Hampumep camara JeUHMLUS 3a TakaBa
npoaaxk6a), 1 Korato € Heo0X0UMO (,,CMECEH TOIX0 ).

Bapmuanr I1I: ,,0e3 3akoHonaTe 1HN AelicTBUA*

KakTo XOpM30HTamHUAT, Taka W BEPTUKAIHUAT IMOAXOJ, M3MCKBAT 3aKOHOIATEIIHO
neiictBue. Jluncata Ha 3aKOHOJATENHO JAEWCTBHE OM O3HauaBaja 3ama3BaHEe Ha
ChIECTBYBAIllaTa HOpPMAaTHBHA ()parMeHTaIlUsl WM €BEHTYAJIHOTO [| HapacTBaHE,
opajyd  U3MOJA3BaHETO HAa MUHUMYM pasmopeaOu  3a  cOnmkaBaHe  Ha
3aKOHOJIATEJICTBOTO OT AbpPKaBUTE-WwICHKHA. HeCchbOTBETCTBUATA MEXKAY Pa3IMUHUATE
JUPEKTUBH L€ ITPOIBIIKAT J1a ChILECTBYBAT.

Bb3MokeH 00XBaT Ha /1a/IeH XOPM30HTAJIeH HHCTPYMEHT

Axo ce cnensa Bapuant I, equH BakeH mpoOiiemM, KOWTO TpsOBa Ja ce B3eMe IMOJ
BHUMaHHE, € 00XBaThT HAa XOPHU3OHTAIHHS WHCTpYMEHT. llpm cMeceHHWs moaxon,
€/IHO BB3MOXKHO PEIIICHHUE € JIa CE MPUEME PAMKOB MHCTPYMEHT C IIUPOKO MOKPHUTHUE,
NPUJIOKKM KBbM BBTPEIIHUTE W TPaHCTpaHWYHHM caeikd. Ch3gaBaHETO HA eIuH
WHCTPYMEHT 3a BCHYKH MOTPEOUTEIICKA JIOTOBOPH 1€ ONPOCTH CBHIIECTBECHO
HOpMAaTHBHATa Cpefla KaKTo 3a MOTpeOuTenuTe, Taka u 3a pupmute. Ho Tam, kbpaeTo
CBIIECTBYBAT CHCIU(PUYHU 332 CEKTOpa MpaBmia (Harp. npu (GUHAHCOBHUTE YCIYTH U
3aCTPaxOBKHUTE), T€ WIEe MPOAB/DKABAT Ja HMMaT MPEJUMCTBO, OCBEH aKo HsAMa
JONBITHUTETTHH pasnopendu. [lpumepn 3a TakMBa MpaBHja ca paslnopenouTe,
perynupaniy cpoka 3a npekpaTsBaHe u AepuHuImsTa 3a ,,ioTpeduTen “B cepara Ha
(hMHAHCOBHTE YCIYTH.

B’b3M0)KHa aJITepHaTI/IBa € BBBCKIAHCTO HaA XOpI/I3OHTaJIeH I/IHCprMeHT, OTHAaCHIII CC
M3KJITIOYUTETHO J0 TPAaHCTPAaHUYHHUTE JOTOBOpH. B TakbB ciywail me TpsOBa ga ce
neguHUpa TOHATHETO TPAHCTPAHWYEH JOTOBOP (HAmp. BCHUYKH JUCTAHIUOHHU
JIOTOBOPH, CKJIIFOYEHH OT MOTpeOnTeN M Mpo(hEeCHOHATUCT OT JBE Pa3IUIHU JbpPKaBU-
I-IJIGHKI/I). B pe3ynTaT Ha TOBA, KIUCHTUTC, MMallld OTHOLICHUA C I-Iy)KI[CCTpaHHI/I
npoeCHOHAINCTH, 1€ C€ BB3MON3BAT OT eauHHarta 3ammra B nenus EC. Tasum

22

23

[IpepasrnexxpaHero Ha AOCTH)KEHHMsATa Ha NpaBoTo Ha OOIIHOCTTA 3a MOTpeOUTENUTE € BIIMCAH B
TeKymaTa nporpama Ha KoMucusra 3a ompocTsBaHe Ha 3aKOHOZATEICTBOTO OT 25 okToMBpH 2005 T.
COM (2005) 535 B mpunoxenue Ha Jlucabonckara ctpateruss Ha OONIHOCTTa 3a OMPOCTSBaHE Ha
HOpPMaTHBHATA Cpe/a.

Hanp. wien 35 wu npuwioxenuelll xpm [JupexktuBa 2002/83/EQO  OTHOCHO 10OPOBOJHOTO
)kuBoTo3actpaxosane; Uimen 31 or [upexrusa 1992/83/ENO.
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anTepHaTHBa OM MOTIJIa, OT €IHAa CTPaHa, Ja YBEJINYH JOBEPHETO Ha MOTpeOHuTeNs B
TpaHCTPAaHUYHATA THPrOBHUs, HO OT Jpyra CTpaHa, MOXKE Ja YBEIM4YM IpaBHAaTa
(bparMeHTamys, KaTo mojyiara moTpeOuTeNnuTe U NpoPeCHOHATNCTUTE HAa Pa3INIHU
Ipyny MpaBuia, B 3aBUCHUMOCT OT TOBa JalU CHEJKaTa € TPAaHCTPaHW4YHA WIIU
BbTpelIHa. ToBa cbl0O Taka OM HaMalWiIO CTOMHOCTTa Ha XOPU3OHTAIHUS
MHCTPYMEHT ChI'aCHO CTPEMeEXa 3a M0-100p0 3aKOHOATEICTBAHE.

Jlpyra antepHaTrBa Ou Moria a ObAe €IUH XOPU30HTAJICH HHCTPYMEHT, OTpaHIUYeH
70 JMCTAaHIIMOHHOTO Ma3apyBaHe, 0e3 3HaueHUEe Jald € TPAaHCTPaHWYHO WIN
BBTPCIIHO, KOATO Aa 3aMCHHU AUPCKTHBATA 3a JUCTAHIHWOHHU HpOI[a)K6I/I. Tosa maie
ch3/1azie HabOp OT €JUHHM NpaBUia 3a JOTOBOPUTE 3a JUCTAHLMOHHHU MPOJAXOH.
OTHOBO, OCHOBHMUAT HEOOCTATBhK IIC 6’I)I[e, Y€ KbM JUCTAHLIUOHHUTC U AUPCKTHUTC
CHIEJIKM 1Ie ce MpujaraT pa3IMYHU YCJIOBHUS, KaTO IO TO3M HAa4YMH 1€ CE YBEIHYU
npaBHaTa ()parMeHTanus M IIe ce HaMalu CTOWHOCTTA, ChbraCHO CTpEeMeXa 3a Io-
100pO 3aKOHOIATENICTBAHE.

CreneH Ha cOJIM:KaBaHe HA 3aKOHOATEJICTBATA

HesaBucumo ot BapuaHTa, H30paH 3a mpepasriiexane Ha JOCTHKEHHUTA Ha TIPAaBOTO
Ha OO1HOCTTA, TPsAOBA /1a C€ B3EME PEILIEHNE OTHOCHO CTENEHTa Ha COJIMKaBaHe.

CopluecTByBalIMTe JUPEKTUBU 32 3alllUTa Ha MOTPeOUTENUTE, KOUTO Ce
Ipepasriaexar, ca 0asupaHd Ha MUHMMAJIHO CONMKaBaHE Ha 3aKOHOJATEICTBOTO,
T.€. ChIbpXKAT PA3MOpPeaOU, CIOpe] KOUTO Ibp)KaBUTE-WIEHKH HMAaT MIpaBo Ja
BB3IpUEMAT MO-BUCOKM HUBA Ha 3alllUTa OT MPEABHJECHUTE B JUPEKTUBUTE. MHOTO
OT JbpXKABUTE-UJICHKM Ca C€ BB3MOJ3BAJIM OT Ta3d BB3MOXKHOCT, HaIlp. 4pe3
MPEIBUJIEHU TO-ABJITM OT MUHUMAQJIHHUTE NPOOHM MNEpUOIM, NPEIBUICHH B
JTUPEKTUBUTE 32 TUCTAHLMOHHU MPOJak0M, OTHOCHO Mpojaax0aTa Ha TYpUCTHYECKU
IIpaBa 3a BPEMEHHO II0JI3BaHE HA HEJIBMKMMO UMYILECTBO U NMPOJak0a o JOMOBETE.

B pesynaTtar Ha TOBa moTpeOMTENUTE HE MoraT Ja ObAaT CUTYpHH, Y€ HUBOTO Ha
3aluTa, ¢ KOETO ca CBUKHAJIM B POAMHATA CH, LIE CE Ipujara, KOoraro rnasapyBaT
TPaHCTPaHUYHO, a B CBHIUIOTO BpeMe (UPMHUTE IIE C€ BB3ABPKAT Ja ThPryBar
MPOAYKTUTE U yciayrute cu B apyru ctpanu ot EC, mopamu dakra ue TpsOBa na
cbOIII0/1aBaT pa3IMYHM [IPABUJIA BbB BCSAKA AbpKaBa-uICHKA.

Enun oT BapmaHTHTE 3a OTCTpaHSIBAHETO HAa TO3U MPOOJIEM € Ja ce IMpepasrienart
JTOCTIDKEHHsITA Ha TIpaBoTo Ha OONIHOCTTA 3a 3aluTa Ha MOTPEOUTENIUTE, C OTJIeT
MMOCTUTAHETO Ha MBIHO cONrkaBaHe. ToBa IIe O3HAuaBa, Y€ HUKOS CTpPaHA UYJICHKA
HAMa Ja Tpuiara IMo-CTPOTH TpaBWia OT ONpEeTICHUTE Ha OOIIHOCTHO HUBO.
[TenHOTO COMMIKAaBaHE HAa 3aKOHOJATEJICTBATA II€ AOBEAC HE caMO 0 OTMEHSHE Ha
KJIay3WTE 332 MUHUMAJTHO COJMKaBaHE, TO CHIO Taka IIle 03HAaYaBa CIMMHHHPAHE Ha
pEeryJaTOPHUTE BB3MOKHOCTH, MPEJOCTABEHW HA IbpKaBUTE-WICHKH OT HSIKOU
pasnopeadu B TUPEKTUBUTE IO KOHKPETHHU aCTEKTH, KOETO OW MOTJIO Ja JTIOBEJIE /10
MIPOMSIHA HA HUBOTO HA 3aIllMTa HA MOTPEOUTEIUTE B ONPEACTICHH IbPKABU-WICHKH.

Hanpumep, xorato ce peryimpar CpoKOBETE Ha IpaBHATa rapaHIs, HajaraHa Ha
npojaaBaya, wieH 5 ot JlupekTuBata 3a moTpeOUTEOUTEIICKH MPOAaXOn T03BOJISIBA HA
IbPKaBUTE-WICHKH Ja TMPEIBHIAT, Y€ C LeJN Ja Ce BB3IOJ3BAT OT IpaBara CH,
notpeOuTenuTe TpAOBa Na YBEAOMST INpojaBaya 3a JIMICATa HAa CHOTBETCTBUE B
JIByMECE€4eH CpOK OT JaraTa Ha ycTaHoBsBaHe. I[logoOHM BB3MOXKHOCTH,
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MIPEIOCTABEHN Ha CTPAHUTE WICHKH, e u3ue3Har. [IpoBepkuTe no npeHacsHeTo Ha
[IPaBOTO Ha OOLIHOCTTA MOTBBPJMXA, Ye 3HAUUTENIEH OpOil OT AbP)KAaBUTE-WICHKHU ca
ce BB3MOJ3BAIN OT TaKWBa PEryIaTOpPHU Bh3MOXxHOCTH. Ha 0Ga3ara Ha moaxona 3a
I'BJIHO cONMMKaBaHe, 1e TpAOBa Jja ce HamnpaBu M300p MEXIY paziIUuHU PELICHHUS,
HalpuMep €JIMMUHUPAHE WIM TeHEpaIM3MpaHe HA 3abJDKEHUETO MpOAaBaubT Ja
ObJie yBeIOMsIBaH 3a JIMIICATa HA ChOTBETCTBHE B ONPENENIEH CPOK.

Karo ce uma npeaBua, 4€ NOCTUTraHCTO Ha ITbJIHO cOJKaBaHEe Ha BCHUKU HUBA MOXKE
JAa CC OKaXXe TPyAHO, U 3a 1Ia CC H30erxe IMOBTOPHOTO Cbhb3JaBaHC Ha 6apHepH npen
BBTPCIIHUA IMa3ap, CAUH MOAXOA Ha cOmmkaBaHe Ou MOI'bJI, 3@ MHAUBUAYATHUTC
ClIydyan, na c€ HOIIbJIHHU C pa3n0pe)16a, npeaBmxjaia B3aMMHO IIPpHU3HAaBaHC II0
OTHOIICHHWEC Ha HIKOM AaCIOCKTH, KOUTO Ca IIOKPUTU OT HNPCIIO0KCHOTO
3aKOHOOaTCJICTBO, HO HE Ca HAITBJIHO COJIMKEHU.

Jlpyr BapuaHT MoOe J1a ObJie ChU€TaBaHETO Ha MUHUMAJIHO COJIMKaBaHe C Kiay3a 3a
B3aMMHO IIpU3HaBaHe. B To3M ciydail, JIbp)KaBUTE-UJICHKM M€  3amassT
BB3MOXHOCTTA J1a BbBEXK/JAT B HAIIMOHATHOTO 3aKOHOJATEICTBO MO-CTPOTU MpaBuiia
3a 3alMTa Ha NOTpeOUTeNnTe, HO HAMA J1a MMaT MpaBo Ja Hajarat COOCTBEHUTE CU
MO-CTPOTH U3UCKBAaHMSI COPAMO (GUPMH OT IPYIH CTPAHU WIEHKU 10 HAYMH, KOWTO
OM Ccbh3J1aJl HEONpaBAAHU OTPaAaHMUYECHUS Npeja CBOOOAHOTO JIBUXKEHHE HA CTOKHM HIIU
npex cBo0oaTa 1a c€ OCUTYPsIBAT YCIYTH.

B kpaiiHa cmeTka, JArpyr BapuWaHT 3a MUHHMAaJIHO CcOJIKaBaHe Ha
3aKOHOJIaTEJICTBOTO, KOETO OM OMJIO KOMOMHHPAHO C MOJXOJ Ha MECTHO PaBHHIIIE.
Ta3u koMOwHaiusi OuM oO3HAuUaBaia, 4Ye JaJcHa bpKaBa-yieHKA II¢ 3ama3u
BB3MOXKHOCTTa Ja BBBEXKJA B HAIMOHAIHOTO CH 3aKOHOJATEJICTBO IO-CTPOTH
MpaBHJIa 3a 3alUTa, HO GUPMH, Ch3aJICHHU B IPYTU CTPAHH YICHKH, e TPsOBa 1a ce
ChOOpa3sBAT CIMHCTBEHO C MIPABUIIATA, PUIIOKHUMH B COOCTBCHHTE UM CTPaHHU.

Bce mak, Te3u BapuaHTH He OHMXa JOBENU JI0 OMPOCTSABAHE M PallMOHAIM3MpAHE Ha
HOpMaTHBHaTa cpena. HopmartuBHOTO (parmMeHTHpaHe OW NPOABIDKUIO 1A
CHILIECTBYBAa M Jla OKa3Ba HETaTUBHOTO CH BB3/ACHCTBUE BBPXY JOBEPHETO KbM
BBTPEIIHNOS Ta3ap y norpedutenute. OCBEH TOBA, MPU OTCHCTBUETO HA MPABUIO
yKa3Balllo MPWJIAaraHeTo Ha 3aKOHOJATEJICTBO Ha ThProBela, Cbhla, IMOJA YHUATO
IOPUCIUKIUSE Ce YPEeKIaT TPAaHCTPaHUYHUTE JAejia (KOWTO OOMKHOBEHO ce HaMHpa B
CTpaHaTa Ha MeECTOHa3HaueHue) Ie TpsbBa Ja CpaBHSIBA  CHCTEMHO
3aKOHOJATEJICTBOTO Ha CTpaHaTa Ha MOTPeOUTElNsi ¢ TOBA MECTHOTO TakoBa. Torasa
1IIe Ce HAJIOKU CHABT Ja MPELEeHH, 10 KaKBa CTEIeH 3aKOHOJATeJICTBOTO HA CTpaHaTa
Ha MECTOHa3HaueHHE MpPEeMUHABa OTBBJ TIPAHMUIIMTE HA HHUBOTO Ha 3allUTa Ha
MOTPEOUTENTUTE, OCUTYPEHO B 3aKOHOAATEJICTBOTO HA CTpaHaTa Ha ThProBela, ako
pa3MUHABaHETO NPEJCTaB/IsIBA HEONPABJAaHO OrpaHHWYaBaHE, TO Cle[Ba Ja ce
IpeMaxHaT MO-CTPOTruTe 3uckBaHus. Ta3u 3aTpyAHEeHa Mpoleaypa He OU MOBUIIMIIA
IIpaBHaTa CUT'YPHOCT.

Cnomenarure ABa BapuaHTa ChIIO Taka HsAMa J1a JOIPHHECAT 3a pa3penlaBaHeTo Ha
BBIPOCA 32 MO-BUCKOTO HHMBA HAa CHUTYPHOCT NpH 3allUTa Ha MOTPeOUTENUTEe B
CBhOTBETCTBUE C U3UCKBaHUATa Ha /[orosopa.
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3.6.

Kouncyaranus, nomecrena B Ilpunoxenne I

[Ipunoxenne [ cbabpka couUchbk Ha MpoOIEMH U BBIPOCH, MpPEIMET Ha
koHcynTanus. [IpeoOnagaBamata dYacT OT  BBIPOCHUTE Ca  CBBpP3aHU C
IIMPOKOOOXBATHH WM C XOPHU3OHTATHM MpoOJIeMH, KOWUTO Morar na Oblaar
paspelieHy B KOHTEKCTa Ha CMECEHUS MOAX0 . BepTuKamHuAT moaxo/1, KOWTO 3acsra
KOHKPETHH AUPEKTHUBH, HE U3UCKBA MOAPOOCH CIHCHK OT MPOOIEMU U BBIIPOCH, Thil
KaTo T€ ca pelIeHH B KOHTEKCTa Ha PA3IMYHUTE KOHCYJTAIMU, OPTraHU3UPAHU OT
Komucusra, kakTo e onrcaHo B Touka 2.1 oT 3ejieHaTra KHHTA.

MHOXeCTBO ~ IIUPOKOOOXBATHM  BBIPOCH  BB3HMKHAXa IO  BpeMe  Ha
npepasriaexaaHero. Te oTpas3sBaT peryJaTOpHUTE HEAOCTaThbIM M TPOIMYCKH B
JOCTHMKEHMSITA Ha MmpaBoTo Ha OOIHOCTTa 3a 3amMTa Ha mnorpedutenure. B
MIOBEYETO Ciydad, IMpeJCTaBeHW Ha BHHMMaHMeTo Ha Komucusara oOT pa3nuuHu
3aMHTEpPECOBAHU MOTpeOuTENn U (GUPMH, NpPOOIEMUTE BB3HUKBAT OT TOBa, Y€
J'bP>KaBUTE-WIEHKH U3M0JI3BaT MUHUMAaJIEH OpOi Kilay3u U peryJaTOpPHU BapUaHTH.

Te3u nmpobiemu ca rpylupaHd B IBE KaTETOPHH: TaKWBa, KOUTO Ca OOIIN 32 BCHYKH
JOCTHXKEHHs Ha mMpaBoTo Ha OOImHOCTTA (Hamp. AeduHUIUS HA “noTpeduten’), Wiu
3a TIOBeUE OT eJHa JUPEKTHUBA (HAIp. MPABOTO HA OTTETJISTHE OT JIOTOBOP), U TAKUBA,
KOUTO ca cnenu(uyHu 3a J0roBopa 3a Mpojakda, KONTO KbM MOMEHTAa € Haii-
Pa3MpPOCTPAHCHUSAT MTOTPEOUTEIICKU JOTOBOP.

Ilo oTHOmIEHHe Ha mbpBaTa rpyna, Komucusara cuuta, 4ye equHHaTa AepUHULINS Ha
MOHATHATA “nloTpeduTen” U “npodecnoHanucT”’ € BakHa, Thil KaTo TS MO3BOJISABA Ja
ce OmpeAesH M0-TOYHO 00XBaTa Ha JOCTH)KEHUATA Ha paBoTo Ha OOIIHOCTTA.

Enun BapuaHT ¢ TpailHM NOCTIEINULN € Bb3MOXKHOTO BbBEXKAAHE HA OOIl MPUHIUI Ha
JOOPOCHBECTHOCT U JIOSUTHOCT IPU JOTOBOPHHUTE CAEIKU. BKiIIOUBaHETO HAa TakbB
MPUHLINI, KOWTO Ja JAeWcTBa KaTo Npeana3zHa MspKa, L€ 3albIHU E€BEHTYaJHU
peryiaTopHU NMpa3HUHHU 3a B ObJIEIIE U 1€ OCUTYPH YCTOWYMBOCT Ha JOCTHKEHUATA
Ha npaBoTo Ha OOIIHOCTTA 3aHAaIpe]I.

Pennna BbIpocu ce OTHAcAT 10 AMPEKTHBATa 3a HEKOPEKTHHU KJIay3W Ha JOrOBOpPH,
KOSITO € eIMHCTBEHATa JUPEKTHBA, MPUIOKHMA 32 BCUUKH THUIIOBE MOTPEOUTEIICKU
JOTOBOpPH, B 0OOXxBaTa Ha KOSTO CE€ HAaMHpaT KaKTO CTOKH, Taka U YCIyTH.
[IpakTryeckata BaXXHOCT Ha Te3W MNPOOJIEMH € JOKa3aHa OT 3HAYUTEITHHS Opoi
OIJIAaKBAHUS, TIOJYYEHH B EBPOIEHCKUTE MOTPEOUTENICKH LEHTPOBE BHB BPbH3Ka C
noroBoprn  yeroBus.”! B Tosm koHTeker KoMmmcwmsta Kenae, Hapex ¢ APYTHTE
BBIIPOCH, /1a MOBJWTHE W TO3M JAJM 3alUTaTa, OCUTypsiBaHAa OT AUPEKTUBATa, HE
TpsOBa J1a ce pa3IupH, 3a J1a BKIIOYX U UHIUBHYaJTHO JOTOBapSHUTE yCIOBHAL.

OObpHATO € BHUMaHUE U Ha Py MpoOIeMH KaTo HallpUMEp IPAaBOTO HA OTTETJISIHE
OT JIOTOBOP, KOETO € THUIMYHO IMPAaBO Ha MOTPEOUTENS W € OCUTYPEHO OT HSIKOJKO
JTUPEKTUBH, HApe]l C YCIOBUSITA 3a HETOBOTO YIPaXKHSABAHE.

3acerHato € W BBBEXKIAHETO Ha OOIIM JOTOBOPHM CPEICTBA 3a IpaBHA 3allluTa,
BKJIFOYMTEITHO OOIII0 TIPaBO Ha 00E3IICTCHUE 3a BPE/IH.

24

EBpomneiickure moTpeduTencku meHTpoBe TBHPIAT, 4e 10% ot omrakBanmsaTa mpe3 2055 r. ce oTHacsT
JI0 HEKOPEKTHHU JIOTOBOPHU KJIAy3H.
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[lo oTHOmIEHHEe Ha mpojax0aTra Ha CTOKHM, MMa HAKOUW Ba)XHU BBIPOCH OTHOCHO
U3ACHSBAHETO M E€BEHTYAJHOTO pas3lliMpsiBaHe Ha o0XBara, KaTo ObAAT 0OXBaHATH
MaTepuasHuTe Onara Kato cOpTyepHHUTE NUPOAYKTH W JaHHU. Jlpyrm BBIpPOCH
IIOKpUBAT KJIIOUOBM IIOHATUS KAaTO JOCTaBKa, IPEXBBPISHE HA PUCK U
CTETNIEHYBaHETO Ha CpEJCTBaTa 3a MpaBHa 3auura. M Hakpas, moBaurHata Osxa u
BBIIPOCUTE 32 Bb3MOKHOTO BBBEXAAHE HA MPSKa OTTOBOPHOCT HA MPOU3BOAMTENS U
MOBUIIIEHU ThPIOBCKU FapaHIIMH.

HpI/IJ'IO)KeHI/IC I onucBa NOOTAEIHO BCEKH OT CICTHHU HpO6J’IeMI/II

1

OO0111 3aK0HOIATEIIEH ITOAXO0

2

OO6xBaT Ha XOPU3OHTAJICH HHCTPYMEHT

3

Crenen Ha cOnMKaBaHe Ha 3aKoHOaarciIcTBara

4.1

Jedbunnnmus Ha TOHATHATA ,,[IOTPEOUTEN U ,,POPECHOHATHCT

4.2

JleiicTBue Ha NOTPEOUTEIH YpEe3 MOCPETHUK

4.3

BbBexkgane Ha oOIIO ycCloOBHE 32 JOOPOCHBECTHOCT U JIOSITHOCT IIPHU
JIOTOBapsTHE

4.4.1

Pa3H_II/IpHBaHe obxBaTa Ha IMPUIIOKCHUEC HA KPUTCPUUTE 3a ONPCACIISIHC HA
HCKOPCKTHOCTTA Ha JOTOBOPHUTEC KJIay3H

4.5

[IpaBeH edekT Ha CIIUCHKA C HEKOPEKTHUTE YCIOBUS

4.6

O0xBat Ha KPUTCPUHUTC 3a ONIPCACIIAHC Ha HCKOPCKTHOCT: I_[eHa U TJIaBCH
npeaMET Ha 10TroBOpa

4.7

[lpenBmxmane Ha JOTOBOPHHUTE IOCICOUIM TOpPaad  HEOOsBEHA
uHpOpMaLUsI

4.8.1

CoOnmkaBaHe Ha MPOABIDKUTEITHOCTTA HA TIPOOHUTE TIEPUOTU

4.8.2

COmmxkaBaHe Ha MOJATHOCTUTE IMPU YOpaKHSBAHE Ha MPaBOTO 3a
OTTETJISIHE OT JIOTOBOP

4.8.3

COnmkaBaHe Ha CHOTBETHHUTE MOTPEOUTENICKU Pa3XO/AU MPH OTTETIISIHE OT
JIOTOBOP

4.9

BbBexmane Ha O6H_[I/I AOTOBOPHH CPECACTBA 3a IPaBHA 3alllUTa

4.10

BpBexxnane Ha mpaBo Ha 0Oe3IETeHHE

5.1

PasmupsiBane Ha 00XBaTa Ha MPUIIOKEHUE KbM JPYT BUJI JOTOBOPH

5.2

[Ty6nmuna pasnponak6a Ha yroTpeOsiBaHU CTOKH

53

Jebununmms Ha MOHITHETO ,,IOCTaBKa*

54

IIpexBbpisiHE HA PUCK

552

CpOKOBC OTHOCHO JIMIICaTa Ha CbOTBCTCTBHUC

5.53

Crenu(uyHO MPAaBUIIO OTHOCHO MOBTOPHO Bb3HUKHAIH Je(eKTH

554

CrnenuduyHO IpaBUIIO OTHOCHO YNIOTPEOSIBAHU CTOKU

5.6

TexecT Ha nOKa3BaHe

5.7

H3meHeHne Ha p€aa Ha nMpujiaraHe Ha CpCACTBATa 3a IIpaBHA 3allluTa

5.8

yBCI[OM?IBaHe 3a JIMIIcata Ha CbOTBECTCTBHEC

59

OTFOBOpHOCT Ha JUPCKTHUTEC IPOU3BOAUTEIIN 3a JIUIICA HA CbOTBCTCTBHUC

BG
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5.10.1 | BeBexaaHeTo Ha MpaBuJja MO MOJApa30oUpaHe OTHOCHO ChABPKAHUETO Ha
ThProBCcKaTa rapaHLys

5.10.2 | YcnoBus 3a NpexBbPISHE HAa ThPrOBCKATa rapaHius

5.10.3 | TrproBcka rapaHius 3a cneuuGUuHu eTeMEeHTH

6 Jlpyru BIpOCH
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HPHUJIOKEHUE 1

Issues for Consultation

When answering the questions below, contributors are encouraged to motivate their
answers. It should be noted that all options indicated are non-exhaustive; other
solutions may also be put forward.

1. OO0111 3aK0HOIATENIEH ITOAXO0

As indicated in section 4 above, there are different alternatives available to reviewing
the consumer legislation.

Bovnpoc Al: Koii, cnopen Bac, € Hall-gOOPHUAT MOAXO0J KbM NpPEpasriekKIaHETO Ha
3aKOHO/ATEJICTBOTO 3a 3allUTa Ha MoTpeduTenure?

Bb3moxknoct 1: BepTukaneH moaxojd, BKJIIOYBAI] PEBU3UpPAHE HA OTICITHUTE
JTUPEKTUBH.

Bb3moxkHocT 2: CMeceH MOoaXoA, chyeTaBalll IPUEMAHETO HA PAaMKOB WHCTPYMEHT,
HacOYeH KbM XOPHM3OHTAJIHU MpOOJeMH, KOMTO ca OT 3HAYeHHE 3a BCHUYKHU
NOTPEOUTENCKU JIOTOBOPH, KAaTO C€ PEBHU3MPAT CBIIECTBYBALIUTE CEKTOPAIHU
JIUPEKTHBH, KOTaTO € HEOOXOUMO.

Bb3moxkHocT 3: 3ama3BaHe Ha CTaTyKBOTO: 0€3 IpepasriexaaHe.

2. OO0xBaT Ha XOPU30HTAJIEH HHCTPYMEHT

Section 4.4 above highlights different options as to the scope of a possible horizontal
instrument. One option would be to adopt a framework instrument with broad
coverage, applicable to both domestic and cross-border transactions. Alternatively,
the horizontal instrument could cover cross-border contracts only. A third alternative
would be to limit the scope of application of the instrument to distance contracts
concluded cross-border and domestically.

Brmpoc A2: KaksB ga 0b/1e 00XBaTa Ha €BEHTYATHUS XOPU30HTAJICH HHCTPYMEHT?

Bw3moxknoct 1: HMHcTpymMeHTBT Ou  TpsOBajio Ja ce Mpuiara 3a BCHYKH
MOTPEOUTENICKU JOTOBOPH, HE3aBUCUMO JAJU 3acsAraT BbTPEIIHU WIX TPAHCTPAHUYHU
CHIEJIKH.

Bov3moxkrHocT 2: Jla ce mpuiara camo 3a TpaHCTPaHUYHUTE JOTOBOPH.

Bw3mokHOCT 3: I[a CC IIpujaara camMo 3a JUCTAHLHUMOHHUTEC NOIOBOPHU, HE3aBUCUMO
AaJin ca CKIIIOUYCHU TPAaHCTPAaHUYHO WJIW HA MCCTHO PAaBHUILIC.

3. CrereH Ha cOMKaBaHe Ha 3aKOHOIATEICTBATA

Section 4.5 above discusses the degree of harmonisation that future consumer
protection legislation should be based on. Current legislation allows Member States
to adopt more stringent national rules through the use of minimum clauses. The
resulting fragmentation of rules may create internal market barriers and deter
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consumers from shopping cross-border. Full harmonisation could represent an option
for addressing this problem. A second option would be to keep the minimum
harmonisation approach. Minimum harmonisation, as indicated above, could be
combined with a mutual recognition clause or with the country of origin principle.
However, this option would not simplify and rationalise the regulatory environment.
HopmartuBHOTO (parmMeHTHpaHe OM NPOIBIDKWIO Jla CHIIECTBYBa M Ja OKasBa
HETaTUBHOTO CH BB3JICHCTBUE BBPXY JOBEPUETO KbM BBTPCIIHHOS TMazap y
noTpeouTenuTe.

Boropoc A3: KakBo TpsOBa 51a € HUBOTO Ha COJIM)KaBaHE Ha pPEIAKTHPAHUTE
JUPEKTUBH/HOBUS HHCTPYMEHT?

Bw3moxHoct 1: [Ipepasrienanoro 3akoHOAATENCTBO TpsiOBa Aa ce 0a3upa Ha IbJIHO
cOmkaBaHe, JOMIBJIHEHO C KJay3a 3a B3aMMHO NPU3HABAHE M0 BBIIPOCH, KbJETO HE €
MIOCTUTHATO I'BJIHO CONMIKaBaHE.

Bov3moxnoct 2: IlpepasrinenaHoTo 3akOHOAATENCTBO JAa Obae Oa3upaHo Ha
MUHHMMAJIHO COJIM)KaBaHe, ChYETAaHO C TPHUHIMIA HAa OTYMTAaHE HAa CTpaHaTa Ha
MIPOM3XO]I WIIH € KJlay3a 3a B3aMMHO MPU3HABaHE.

4. Horizontal Issues
4.1 JebuHunmus Ha MOHATHITA ,,IOTPEOUTEN U ,,ipoecruoHanucT™

Currently the directives do not have coherent definitions of the concepts of
“consumer” and “professional”, although these are fundamental concepts for the
application of the consumer acquis. There is no serious justification in terms of the
specific purposes of the relevant directives. The uncertainty this causes is aggravated
by the fact that the Member States use the minimum clause to extend the vague
definitions in different ways. Several stakeholders advocate strongly in favour of
consistent definitions of consumer and professional to avoid confusion. In this
respect it is also important to ensure coherence with definitions used in other areas of
Community legislation.

For instance, the Directive on Doorstep Selling defines consumer as a natural person
who is acting for purposes “which can be regarded as outside his trade or
profession”. The Directive on Price Indications refers to any natural person “who
buys a product for purposes that do not fall within the sphere of his commercial or
professional activity” and the Unfair Contract Terms Directive refers to “purposes
which are outside his trade, business or profession”.

Differences between Member States can be noted for example when it comes to
individuals buying a product to be used both privately and professionally, e.g. when
a doctor buys a car and occasionally uses it to visit his patients. Several Member
States have granted natural persons acting for purposes which fall primarily outside
their trade, business or profession the same protection as consumers. In addition
some businesses, such as individual entrepreneurs or small businesses may
sometimes be in a similar situation as consumers when they buy certain goods or
services which raises the questions whether they should benefit to a certain extent
from the same protection provided for to consumers. During the review the widening
of the definitions to cover transactions for mixed purposes should be considered.
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4.2

9% ¢¢ 9% ¢¢

Similarly the professional is referred to variously as “trader”, “seller”, “supplier” etc,
depending on the directive. The definitions vary as well: The Distance Selling
Directive, for instance, defines the “supplier” as “any natural or legal person who ...
is acting in his commercial or professional capacity”, whereas the Unfair Contract
Terms Directive refers to a “seller or supplier” as a natural or legal person who “is
acting for purposes relating to his trade, business or profession, whether publicly or
privately owned”. To overcome the current inconsistencies the notion of
“professional” could replace the variety of terms in the existing Directives and apply
to all persons who are not deemed to be consumers.

Boempoc bl: Kak tpsbsa ga ce neduHupar mnoHATUATA ,,JIOTPEOUTEN” W
,Tipodecnonammct?

Bov3moxnoct 1: TpsbBa ma ce yemHaKBIT ChIIECTBYBAIIUTE NOSHUHUIMH B
JTOCTIDKEHMsITA Ha TpaBoTo Ha OOmIHOCTTAa, 6€3 M3MEHEHHE Ha TEXHMsI OOXBarT.
[ToTpeburenute ga ObOAT ompeieNeHH KaTo (PU3UYECKH JIHIA, YAUTO NEUCTBUS
UMaT IeJM, KOUTO Ca U3BBH TSAXHOTO 3aHSATHE, THPTOBCKA JEHHOCT WU MPOQECHS.
[Ipodecronanucture na OBAAT oOmpeAeNeHM Karo Juna (IOpUAWYECKH WIH
(U3HYECKN), YUUTO JIEHCTBUS HUMAT IICJIM, CBBP3aHH CBC TAXHOTO 3aHSITHE,
THProBCKaTa AEHHOCT WU MpodecHs.

Bw3moxknoct 2: TonsiTusita ,,ioTpeduTen‘ u ,,MpohecCHOHANINCT 1a ce pas3IIupsT,
Taka 4e Ja BKJIIYaT (U3MYECKH JIHIA, YUUTO NCHCTBHUSA MMAT LEIH, MOMajgallu
TJIABHO M3BBH (MOTpEOHTEN) WM TIIaBHO B (TMPO(ECHOHANNCT) TAXHOTO 3aHSTHE,
THProBCKa AEHHOCT WU npodecus.

JleiicTBue Ha IOTPEOUTEH Ype3 TOCPETHUK

A consumer is not protected by the acquis when his/her contractual counterpart is
another private person. The same goes for the case when an individual is represented
by a commercial agent, broker or any other intermediary. A practical example of this
is when a car dealer sells a second-hand car on behalf of one consumer to another
consumer. It has been argued that in these cases consumers need similar protection as
in an ordinary business-to-consumer contract since the other party will benefit from
the professional expertise of the intermediary and some Member States have chosen
to extend consumer protection to these situations.

However, it may be very difficult to establish clear criteria as to when the role of the
intermediary is so strong as to warrant consumer protection. There may be a risk of
unforeseen and negative knock-on effects on markets on which private persons trade
with private persons.

Against applying consumer protection rules to private sellers it could also be argued
that a private person might not realise that contracting a professional as her or his
intermediary will put her or him in a position equivalent to a professional. On the
other hand, a consumer who concludes a contract with a professional acting as
intermediary for a private person may be more in need of protection than his
contractual counterpart.

It should be noted that the notion of intermediary would not include trading
platforms for sellers and consumers, e.g. on the Internet, where the platform provider
is not involved in the conclusion of the contract. The role of intermediaries in
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4.3

electronic commerce, including search engines and auction platforms, is currently
being examined in a different context and therefore not covered by this review™.

Bornpoc B2: TpsbBa nu pmoroBoputre MexAy 4YacTHM JIMLA Ja C€ CUMTAT 3a
NOTPEOUTENICKU TOTOBOPH, KOTaTO €/1HA OT CTPaHUTE JIeHCTBa upe3 MpodecruoHaleH
MOCPETHUK?

Bb3moxkHocT 1: 3ama3BaHe Ha CTaTyKBOTO: 3alllWTaTa Ha MOTpeOUTENUTE He OuBa
Jla ce Ipujara KbM JIOTOBOpHU OT THMA ,,[IOTPeOUTEN ¢ MOTpeOuTeNn , Korato egHaTa
OT CTPaHHUTE U3IO0JI3Ba MPOQPECHUOHATICH MOCPETHHUK 3a CKIIOYBAHETO HA I0TOBOPA.

Bw3moxnoct 2: [ToHSATHETO ,,TOTPEOUTEIICKU JTOTOBOPH ™ J1a BKIIOYBA CHTYaIlUH, B

KOHUTO €aHaTa OT CTPAHUTC JieHcTBa qpe3 HpO(I)CCI/IOHaJ'IeH NIOCPCIHUK.

The concepts of good faith and fair dealing in the Consumer Acquis

The consumer acquis on contract law does not include a general duty to deal fairly or
to act in good faith. A general clause referring to the concept of (un-)fairness exists
in Article 5 of Directive on Unfair Commercial Practices, which concerns marketing
practices, but which does not apply to contracts®®. Article 3 (1) of Directive
93/13/EEC on Unfair Terms in Consumer Contracts constitutes a general clause
referring to “(un-) fairness” and contains a definition of that term for the purposes of
the Directive.

The main advantage of an overarching general clause for consumer contracts in the
horizontal instrument would be the creation of a tool which would provide guidance
for the interpretation of more specific provisions and would allow the courts to fill
gaps in the legislation by developing complementary rights and obligations. It could
therefore provide a safety net for consumers and create certainty for producers by
filling gaps in legislation. In addition, a general provision may also be a useful tool
when interpreting clauses contained in offers or contracts and it may as well respond
to the criticism that certain directives or provisions are not time-proof. A general
provision could be built round the phrase “good faith and fair dealing”. This includes
the idea that they show due regard to the interests of the other party, considering the
specific situation of certain consumers.

The disadvantage of such a general clause is that it does not encompass precisely the
rights and obligations imposed on each party. Its interpretation may vary from
Member State to Member State.

If included, such a general principle should apply from the negotiation phase to the
execution of the contract, including remedies. It would also prevent the emergence of
the kind of problems encountered with the current consumer protection directives,
due to legislation being overtaken by technological and market developments.

Bornpoc B: TpsOBa nu eauH XOpPU30HTAJIEH MHCTPYMEHT Ja BKJIOYBA 0OLIO0
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Conclusions will be announced in the Second Report on the application of the Directive 2000/31, to be
adopted in 2008.

Article 5 of the Directive on Unfair Commercial Practices outlaws marketing practices which - contrary
to the requirement of professional diligence — can adversely affect the economic behaviour of
consumers.
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4.4.1

4.5

3aabihKaBaHe 3a MPOPECUOHAIUCTUTE JIa ACHCTBAT B CHOTBETCTBUE C MPUHIIUITHTE
Ha J0OPOCHBECTHOCT U JIOSITHOCT MIPH JOTOBapsiHe?

Bb3moxHoct 1: XOpHU3OHTaMHMIT MHCTPYMEHT Ja TMPEABMKIA CBIJIACHO
noroBopHoTo npaso Ha EC 3a noTpeOuTenckuTe 10roBopu npohecHOHaAINCTUTE Ja
clieiBa Ja IefcTBaT 100POCHBECTHO.

Bw3moskHOCT 2: 3ana3BaHe Ha CTAaTyKBOTO: [a HiIMaA o61ua KJj1ay3a.

Bw3moxknocr 3: Jla ce mobaBu oOma Kiaysa, KOSATO Jla c€ mpujara KakTo KbM

HpO(i)eCI/IOHaJ'H/ICTI/ITC, TakKa U KbM HOTpe6I/ITeJ'II/ITe.

The scope of application of the EU rules on unfair terms

Extension of the scope to individually negotiated terms

The Directive on unfair contract terms currently applies to non-negotiated terms
only, i.e. contractual clauses which the consumer has had no possibility to influence
during the negotiation process. In practice, the Directive is in most cases applicable
to pre-formulated contract terms used in mass transactions. In reality consumers
often have only a very limited possibility to influence the content of a clause even if
it theoretically is open to negotiations. A number of Member States have specific
rules on the (un-)fairness of individually negotiated terms.

If it is decided to include individually negotiated terms, the test of unfairness could
be reformulated so that it ensures that the competent authorities will take into
account the actual ability of individual consumers to influence the terms of the
contract. Alternatively, this test could be restricted to the list of terms annexed to the
directive.

In the absence of specific rules, the unfairness of negotiated terms would be assessed
under the principle of good faith (see 4.3).

Bonpoc I'l: Jlo kakBa cTemeH IUCHUIUIMHATA 33 HEKOPEKTHUTE JIOTOBOPHU
yCIIOBUS TpsAOBa Ja MOKPHBA U UHIUBUAYATHO JOTOBOPEHUTE YCIOBUS?

Bv3moxkroct 1: OOXBaThT Ha TpWIaraHe Ha JIUPEKTHUBATa 32 HEKOPEKTHHUTE
JOTOBOPHHM YCJIOBHsS [Ja C€ pa3liupd, 3a Ja BKIYM M HWHAUBUIYAIHO
JIOTOBOPEHUTE YCIIOBHUS.

Bw3moxxHocT 2: KbM HHAWBHUAYAJIHO JOTOBOPCHUTE YCJIOBUA Oa CC IpUJiara camo
CIIMCBKBT OT YCJIOBUS, ITPUITOKCH KbM I[I/IpeKTI/IBaTa.

Bw3moxkHoct 3: 3ama3BaHe Ha CTaTykBOTO — mpaBuwiarta Ha OOImHOCTTa Ja
OpoAb/DKAT Ja Cce TMpuwiaraT HW3KIIOYUTEIHO KbM  HEJOTOBOPEHUTE WM
IpeaBapUTeNHO (HOPMYITUPAHUTE YCIOBHUS.

List of unfair terms

The rationale behind the list attached to the current Directive on unfair contract terms
is to provide guidance to the Member States as to what contractual terms can be
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challenged under the unfairness test. As the list has a purely indicative character, it
may lead to divergent application in Member States.

It should be considered whether a term included in a list of unfair terms of a
horizontal instrument should be considered unfair in all circumstances (black list) or
unfair unless the examination of the specific circumstances of the contract (including
any individual negotiation) shows the contrary (i.e. a rebuttable presumption of
unfairness — grey list). These two options could also be combined, i.e. some terms
would be considered unfair in all circumstances while other terms are presumed to be
unfair. That option has been considered by the CFR researchers.

A comitology mechanism could be included in the horizontal instrument in order to
update the list of terms.

Bwnpoc I'2: KakbB Tps6Ba 1a € cTaTyThT Ha CHUCHLUTE HA HEKOPEKTHU JJOTOBOPHU
YCIJIOBUS, BKJIFOUYBAHU B XOPU30HTAIHUTE UHCTPYMEHTU?

Bw3mokHocT 1: 3ama3BaHe Ha CTATYKBOTO: Ha CC 3alla3h AKTYAJIHUAT YKa3aTCJICH
CITMCBK.

Bw3mokHocT 2: 3a HAIKOM AOTOBOPHHU YCJIOBUA [Ja CE€ CBCTABU OIIPOBCPIKHUMA
npe3yMIinusa 3a HCKOPECKTHOCT OTHOCHO HAKOMW JOTOBOPHHU YCJIOBUSA (CI/IB CHI/IC"I)K).
TakbB BApHUAHT Ou crueTan OpHUCHTalHd U I'bBKABOCT IO OTHOLICHUC Ha OLICHKATa
Ha KOPCKTHOCTTA.

Bw3moxkHocT 3: Jla ce chCTaBU CIHUCHK HA YCIOBHS — BEPOSTHO MHOTO IMO-KPaThK
OT CBHIIECTBYBAIUS — KOUTO C€ CYUTAT 32 HEKOPSKTHH MPH BCUYKU OOCTOSTEIICTBA
(4epeH CIUCHK).

Bop3moxknoct 4: KoMOnHaIUsS OT BE3MOXKHOCT 2 U 3: HAKOM YCIIOBUS 1€ OTHaJHAT
M3LAI0, JOKATO KBbM JPYrd Il€ C€ Ipuiara OINpOBEpXKMMATa Ipe3yMILHs 3a
HEKOPEKTHOCT.

OO0xBat Ha KPUTCPUHUTEC 3a ONIPEACIIAHC HA HCKOPCKTHOCT:

Under the Directive on Unfair Terms a non-negotiated contractual term is considered
unfair if, contrary to the requirement of good faith, it causes a significant imbalance
in the parties’ rights and obligations arising under the contract, i.e. the unfairness
test. According to this test, the assessment of the unfair nature of the terms relates
neither to the definition of the main subject matter of the contract nor to the adequacy
of the price (as far these terms are expressed in plain intelligible language).

National laws typically allow the aggrieved party to avoid the contract only where he
or she has had little choice as to whether to conclude the contract and the situation
has been exploited by the contractual counterpart through charging an exorbitant
price. An example of this would be where a consumer whose car breaks down in the
middle of a rural area at night may agree to pay a disproportionate price for the
repair.

Especially if the scope of the directive were to be extended to negotiated terms, the
question arises as to whether the unfairness test should be widened to assess all core
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terms of a contract, including the main subject matter of the contract and the
adequacy of the price.

Brorpoc ['3: TpsiOBa nu aa ce pasumpu 00XBaTbT Ha KPUTEPUUTE 3a OIpE/IEsiHE Ha
HEKOPEKTHOCTTA OT AMPEKTHBATA 32 HEKOPEKTHUTE IOTOBOPHHU YCIOBHUSA?

Bo3moxnoct 1: Kputepuute 3a onpeensHe Ha HEKOPEKTHOCTTA Ja CE pas3lIupsT U
MNOKPUAT Ne(UHULIMATA 3a [JIaBEH MpEeAMET Ha JO0roBOpa U aeKBTHOCT Ha LICHUTE.

Bw3moxkHOCT 2: 3ama3BaHe Ha CTaTyKBOTO - MPOBEPKATa 32 HEHEKOPEKHTOCT Ja ce
OCTaBa B CETaIlTHUS CH BH/I.

HNudopMalinoHH N3UCKBAaHUS

Several Directives impose obligations on professionals to provide consumers with
information before, at or after the conclusion of the contract. Failure to comply with
these obligations is however regulated in an incomplete and inconsistent way. In
several cases no remedies are available when information duties are ignored by
professionals. Even an extension of the cooling-off periods for failure to provide
information, as it is provided for in the Distance Selling and Timeshare Directives,
may not be sufficient since the consumer loses his right to withdraw from the
contract within three months. Consumer organisations quote the lack of information
as one of the main problems in relation to distance selling, whereas business
stakeholders deplore the complexity of the current situation.

The Commission is of the opinion that although the horizontal instrument should not
cover the existence and the content of the information requirements, considering the
varying purposes of consumer information in the different vertical directives, it could
encompass provisions on the failure to fulfil information requirements. One
possibility is that the horizontal instrument would provide for an extension of the
cooling-off period for failure to comply with information requirements. Another
solution would be to combine such an extension of the cooling—off period with
general remedies for the most serious breaches of information duties (e.g. no
information on price and address of the professional).

Bwmpoc /I: Kaksu jporoBopHH mocneanin TpsiOBa ga ce TMPEIBUIAT 32 HECIa3BaHE
Ha M3UCKBAHUS OTHOCHO NOCTIKEHHUATA HA MpaBoTO Ha OOIIHOCTTA 3a 3alluTa Ha
norpedurenute?

Bw3moxnoct 1: Jla ce yabmku mpoOHUAT MEPHOJ, KaTO OOIIOBAIUIHO CPEACTBO 3a
IpaBHa 3aIuTa Ipu HHHOPMAITMMOHHUTE U3UCKBAHWSI, HATIP. IO TPH Mecela.

Bb3moxknoct 2: Jla uma pa3nuyHM CpeIcTBa 3a MpaBHA 3allUMTa C 1€ J1a Ce
oOXBaHAT PA3IMYHU TPYNMU HHOOPMAIMOHHU 3abDKCHUS: HIKOW HapYIICHUS Ha
MPEeIBAPUTEIIHO U JOTOBOPHO HUBO M€ MPEIU3BHKAT MEPKHU (HAmp. HEKOPEKTHA
nHpOpPMaNKs OTHOCHO IeHaTa Ha MPOAYKTaJa TO3BOJISIBAIA HA TOTPEOHTENS 1a
n30erHe J0roBopa), JOKaTo APYyro Hecla3BaHe M3MCKBAHMSTA 32 YBEIAOMSBAHE CE
TpeTHpa Mo pa3InyeH HaAuMH (Hamp. ype3 MpobKaBaHe Ha MPOOHMS MEPUOJ] WU
M3001110 J1a HMa I0TOBOPHA CaHKIIHU).

Bv3moxkHoct 3: 3amazBaHe Ha CTAaTyKBOTO: JOTOBOPHUTE TIOCHEACTBUS OT
HECIIa3BaHETO HA M3MCKBAHUSATA 3a YBEJOMSBAHE Ja MPOJB/DKAT JIa C€ PeryJupar
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4.8.1

110 PAa3JIMUCH HAYWH 3a PAa3JIMYHUTC TUIIOBEC JOI'OBOPH.

IIpaBo Ha oTTEINIsIHE OT JOrOBOPA
The cooling-off periods

The Directives on Timeshare, Doorstep Selling and Distance Selling give consumers
the right to withdraw from the contract within a certain period. There are significant
divergences in relation to the length of these periods, and as to the beginning and
calculation of the periods (in calendar or working days). Such differences may be
confusing for consumers and can create legal uncertainty in case of overlaps between
Directives”'.

The horizontal instrument could provide for common rules on the time frames for all
types of contracts for which a right of withdrawal exists, so as to increase legal
certainty.

An alternative could be to group the directives into two categories, attaching to each
of them a specific withdrawal period. The reason for this would be that different
directives grant consumers a right to withdrawal for different reasons, e.g. to allow
consumers to compare the price and quality of the products ordered in a door step
situation with alternative offers or to allow consumers to see the product ordered at a
distance.

Whichever of the two alternatives is chosen, the Commission is of the view that all
periods should be uniformly counted in calendar days rather than working days to
increase legal certainty. The concept of working days is differently interpreted by the
Member States and varying national holidays may cause uncertainties for consumers
and businesses.

Bwnpoc El: TpsOBa mu 1a nma cOnmmkaBaHe Ha MPOABIDKUTEIHOCTTAa HA IPOOHHUTE
Nepuoau B JOCTHXKEHMSITa Ha mpaBoTo Ha OOmHOCTTAa 3a 3alldTa Ha
NOTpeOUTeNNTe, KaTo 1su10?

Bv3moxknoct 1: Jla mma enuH mnpoOEH mMepuoa 3a BCUYKHM CIydaw, KOTaTo
JTUPEKTUBHUTE 32 MOTpPeOUTENNTE JaBaT Ha MOTPEOUTENHUTE MPaBO 32 OTTErIIIHE OT
JIOTOBOPA, Harp. 14 KaneHaapHU THU.

Bu3moxnoct 2: Jla ce ¢dopmupar aBe rpymu OT JUPEKTUBUM W BCAKa Ja HMa
paznuueH mnpobeH mepuon (Hamp. 10 KaleHIapHW MOHU TPH JUCTAHIIMOHHHU
JOTOBOPH M TpoAakba mo JomoBeTre, a 14 kaneHAapHU AHM 3a IpoAaxkOaTa Ha
TYPHUCTHUYCCKHU IIpaBa 3a BPECMCHHO IMOJI3BAHC HA HCIBUKNMO I/IMYHIGCTBO).

Bw3moxknoct 3: 3ama3BaHe Ha craTykBoTo: Jla HsAMa cOimkaBaHe OTHOCHO
MPOOHUTE MEPUOAU B JOCTHKEHHUATA Ha MpaBoTo Ha OOIIHOCTTA 3a 3allUTa Ha
noTpeduTenure, a Aa ObJAT peryJupaHd OT 3aKOHOJATEICTBOTO 3a ONPEICIICHHUS
CEKTOp.
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See e.g. the case C-423/97 Travel Vac, where the ECJ found that the Doorstep Selling Directive was
applicable to a timeshare contract.
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4.8.2 CoOnmxaBaHe Ha MOJAJIHOCTUTE MpPU YIpaKHABAHE Ha MpPaBOTO 3a OTTEIVIIHE OT
JIOTOBOP

The modalities of exercising the right of withdrawal are currently regulated
differently across the consumer acquis. There are also significant differences in the
Member States’ transposition of the directives. In some countries consumers may
choose how to notify the seller (e.g. by sending an email or simply by returning the
good to the seller), whereas in others the consumer is obliged to use a certain
procedure such as registered mail. Clarifying the rules on how to return products
could increase consumer confidence in cross-border transactions. A recent
Eurobarometer survey shows that, in relation to distance selling, 65 % of consumers
consider that there are more problems with returning a good during the cooling off
period when it was bought cross-border.

To clarify and simplify matters, the provisions on the modalities of exercising the
right of withdrawal could be harmonised in the horizontal instrument.

Borpoc E2: Kak Tpsi6Ba aa ce ynpaxHsiBa mpaBoTO 3a OTTETJISIHE OT JOTOBOP?

Bw3moxsocT 1: 3ama3BaHe Ha CTaTyKBOTO: /Ibp)KaBHTE-WwICHKH ca CBOOOTHH aa
onpenensT popMara Ha IPEAU3BECTUETO 32 OTTETIISHE.

Bw3mokHoct 2: [la ce BbBee eIUHHA MpOLEAypa 3a MPEJU3BECTHE 32 OTTEIJISHE
BbB BCUYKHU JOCTH)KEHHS Ha paBoTO Ha OOIIHOCTTA 32 3alUuTa Ha IOTPEOUTETUTE.

Bw3mosknoct 3: [la ce u3KkiI0o4aT BCUUKU OQUIIMATHN U3MCKBAHUS 3a IIPEIU3BECTHE
Ha OTTEMISIHETO. B TakbB ciyuyail MOTPEOUTENAT IIE MOXE Ja CE€ OTTErJu OT
JI0TOBOpA 0 pa3IMyHU HAYMHHU (BKIIOUUTETHO Ype3 BPBIIAHE Ha CTOKATA).

4.8.3 The contractual effects of withdrawal

The effect on the contract when the consumer exercises his or her right of withdrawal
is regulated differently for different types of contract in the acquis. The Doorstep
Selling Directive provides only that withdrawal releases consumers from any
obligations under the cancelled contract. Other legal effects are to be determined by
national law. The Directive on Distance Selling provides instead that when the right
of cancellation is exercised, the seller is obliged to reimburse the sums paid by the
consumer free of charge as soon as possible and in any case within 30 days. The only
charge that may be made to the consumer is the direct cost of returning the goods.

The horizontal instrument could harmonise the provisions on the effects of
withdrawal. The rule that consumers should not bear any costs when exercising their
right of cancellation could be spelled out more clearly and made general whereby the
option for Member States to impose charges on consumers in the event of
cancellation could be removed. In addition, the horizontal instrument could provide
for a general time limit by which the professional would have to reimburse
consumers who exercise their right to withdraw, as it is currently the case in respect
of contracts concluded at a distance.

Bwsnpoc E3: Kom pasxoam na ca 3a cMeTKa Ha TOTpPEOMTENs B Cilydail Ha
oTTersue?

24



BG

4.9

Bo3moxnoct 1: [Ipunoxumure B MOMEHTa PETYJIATOPHU BapUAHTH J1a CE OTMEHSAT
— B TakbB Cilydail MOTpeOUTENUTEe HSIMA Jla UMAT pa3XxoiHu OT HUKAKbB XapakTep,
KOraTo yIIpa)kKHsBaT IIPaBOTO CH HA OTTETJISHE.

Bu3moxnocT 2: Jla ce 00OOHISAT CHINECTBYBALIUTE BapUAHTU: B TaKbB CIIydaid
MOTPEOUTETTUTE 11I€ OEMaT €JHU U ChIIU Pa3X0/H, KOTraTo YIPaKHSIBAT MPaBOTO CU
Ha OTTETJIsIHE, HE3aBUCUMO OT TUIIa Ha JI0rOBOpa.

Bb3moxHocT 3: 3ama3BaHe Ha CTAaTyKBOTO: Ja C€ 3amassiT MPUWIOKUMHUTE B
MOMEHTA PeTyJaTOpPHH BapUaHTH.

General contractual remedies

The acquis does not provide for a general set of remedies available to consumers for
all consumer contracts. Existing remedies are limited to particular types of contracts.
The Directive on Sale of Consumer Goods for example, grants consumers some
remedies, but not all of those remedies apply to all consumer contracts. The absence
of general remedies at EU level creates a deficit in consumer protection.

According to a recent Eurobarometer survey, 71 % of consumers consider it harder
to resolve problems such as complaints, returns, price reductions and guarantees
when shopping cross-border. Common EU-wide remedies in the horizontal
instrument could contribute to addressing this problem. However, this would not
tackle the problems faced by consumers concerning the enforcement of rights against
a person established in another country. Reduction of the price and termination of a
contract could be construed as remedies of general application. Also the introduction
of a general right to withhold performance in case of breach of a consumer contract
could be considered. Under this option, if the consumer has not yet performed his or
her obligations (typically the payment of the price) — the professional who is in
breach of the contract cannot enforce his rights against the consumer until he
performs correctly.

Bwnpoc XK1: TpsOBa nau XOpHU30HTATHUTE MHCTPYMEHTH Ja TMPEABIKAAT OOIIH
JIOTOBOPHU CpEJICTBA 3a IIPaBHA 3alllUTa Ha moTpedutenute?

Bw3mokHoct 1: 3amasBaHe Ha CTaTyKBOTO: CBIIECTBYBALIOTO IMPAaBO MPEABIIKIA
CpeACTBa, OrpPaHMYEHH 0 KOHKPETHH THUIIOBE JOrOBOpU (HAmp. 3a Hpojaxoa).
OOmmTe DOrOBOPHHM CpEICTBA 3a TpaBHA 3amluTa TpsiOBa Ja ce peryjimpar oT
HAIIMOHAJTHOTO MPAaBo.

Bw3moxknoct 2: [la ce ocurypu HaOOp OT OOIIM TOTOBOPHHU CPENCTBA 3a MpaBHA
3alKTa, B 1MOJI3a Ha TIOTPEOUTEINTE B Clyyail HAa HApyIlIaBaHE HA MOTPEOUTEIICKUS
noroBop. Te3u cpencTsa cienBa jaa BKIIOYBAT: IPABO HA MOTPEOUTEIS Ja IPEKPATH
JIOTOBOPA, J1a KCKa OTCTHIIKA OT I[EHATa U JIa C& OTTETJIM OT U3IIBJIHEHHETO.

4.10  General right to damages

In addition to the right to withhold performance and the right to reduction of price
and termination of contract, the horizontal instrument could foresee a general right to
damages for breach of a consumer contract. At the moment, the issue of damages is
not regulated in the Community acquis, the only exception being the Package Travel
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Directive. The relationship between domestic rules on damages and the remedies
provided for by the specific directives is unclear. Different solutions are possible.
The horizontal instrument could merely introduce a general right to damages for
consumers or it could specify that these damages should cover only purely economic
damages or both economic and moral losses as in the Package Travel Directive.

Borpoc XK2: TpsiOBa 1 XOPH30HTATHUAT HHCTPYMEHT Ja JlaBa Ha MOTPEOUTEITHTE
00110 TIPaBO Ha 00E3MICTSIBaHE IMPU HApYIIIaBaHE Ha TIOTOBOpa?

Bw3moxxkHocT 1: 3ama3BaHe Ha CTATYKBOTO: BBIIPOCHT 3a AOTOBOPHUTEC HICTH CC
PBKOBOAM OT HAIIMOHAJIHOTO IIPAaBO, OCBCH KOraTO CHIICCTBYBA PA3MOPCIKIAHC B
AOCTHXXCHUATA Ha MPAaBOTO Ha O6H_IHOCTT3. 3a 3al1uTa Ha HOTpe6I/ITeJ'II/ITe (Hanp.
IMaKCTHHU H’I)TYBaHI/Iﬂ).

Bw3moxnoct 2: Jla ce mpeasuau o010 MpaBo Ha 00e3IIeTeHne Ha TOTpeOuTennTe
— T€ Ja Morar Ja TMpeTeHaupar 3a OOE3IIeTeHHE 3a BCHYKH HApYIICHHUS,
HE3aBHCHMO OT BHUJIa Ha HAPYIIEHUETO U XapakTepa Ha noroBopa. Ha gbpikaBute-
YWICHKH CE€ TIPEIOCTaBs J1a PelIaT KOU BUIOBE MIETH Ja ObJaT KOMIICHCUPAHH.

Bw3moxnoct 3: Jla ce mpensuam o010 mpaBo Ha 0Oe3MIeTeHHe 3a MOTPEOUTENNTE,
KakTO W 4Ye O0E3IETEeHHETO MIe MOKpHUBAa HaW-MaJKO YHCTO WKOHOMHYECKUTE
(MaTepua HM) IIETH, MIOHECEHU OT MOTPEOUTENS B PE3yNTaT Ha HapylIeHueTo. B
TO3M CIlydaii Ha  JBbpXKAaBUTE-WICHKH CE€ TPEAOCTaBI Jla  PEryjupaT
HEMKOHOMUYECKUTE 3aryOu (Hamp. MOpaIHH LIETH).

Bw3moxnoct 4: Jla ce BpBene 00IIO MpaBo Ha 00€3IIeTeHUE HA MTOTPEOUTEITUTE U
Ja ce TmpeaBuaAM, 4Ye OO0e3UIETeHHEeTO TpsOBa Ja TOKpHMBAa KAaKTO YHUCTO
MKOHOMMYECKUTE (MaTepHallH1) ILE€TH, TaKa U MOPATHUTE.

Specific rules applicable to Consumer Sales
Types of contracts to be covered

The Directive on Consumer Sales applies to sales contracts. It does not apply to any
other type of contract involving the supply of goods, except for goods to be
manufactured in the future. Therefore a consumer who hires a car is not protected by
its provisions. Likewise, as the supply of digital content is not covered by the
Directive, a consumer who downloads music from the Internet is not protected either.
This is a potential consumer protection lacuna. If the horizontal instrument were to
cover these types of contracts, consumers would enjoy the same protection against
lack of conformity regardless of the legal nature of the contract.

The lack of coverage of contracts for the supply of software and data (so called
“contracts providing digital content”) is a particularly important problem. With the
increase in digital content consumption, questions of liability (e.g. when software
damages hardware) and guarantee from defects will grow in importance. Several
consumer complaints point, for instance, to problems with music downloaded from
the internet or used in MP3 players, software and digital content to be used in mobile
phones (e.g. ring tones). An extension of the coverage of consumer protection rules
to such situations would allow consumers to make use of remedies for non-
conformity and obtain damages. Such an extension of the scope of the Directive may,
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however, require specific rules since digital content is usually licensed rather than
sold to the consumers.

Borpoc 31: Tpsabsa nu mpaBuiiata 3a NpoAaKOUTE Ha MOTPEOUTEICKH CTOKU JAa
MOKPUBAT JOMBJIHUTEIHU TUIIOBE JOrOBOPH, MO KOUTO HAa HOTPEOUTEIUTE Ce
JOCTaBAT CTOKHM MJIU YCIYTH ¢ LU(POBO ChABbpKaHuE?

Bw3moxxkHocT 1: 3ama3BaHe Ha CTAaTYKBOTO: T.C. 00XBaTHT Ha IMMPUITOKCHUCTO CC
orpaHnn4aBa 10 Hpoz[a>1<6aTa Ha HOTpC6I/IT€J'ICKI/I CTOKH, €CIHMHCTBCHO C M3KIHOYCHUC
Ha OoI¢ HCIIPOU3BECACHH CTOKHU.

Bob3moxkHocT 2: OOXBaThT Aa c€ pa3lIdupHu U 3a APYTU THUIIOBE JOTOBOPH, IO KOUTO
Ha OTpeOUTENNTE Ce TOCTABAT CTOKHU (HAmp. aBTOMOOWIIU TIO]] HAEM).

Bob3moxkHoct 3: OOXBaThT Aa ce pas3lIvupyu U 3a APYTHU THUIIOBE JOTOBOPH, IO KOUTO
Ha TOTPeOUTENNTE Ce JAOCTABAT CTOKU WIIH YCIYTH C HUPPOBO ChAbpPKAHUE(HAIID.
My3uka ot UHTEepHeT).

Be3moxuocT 4: KomOuHanmsa or Bb3MOXKHOCT 2 U 3

[Ty6nuuna pasnpoaaxk0a Ha ynoTpeOsiBaHU CTOKU

Under Article 1 (3) of the Directive, Member States may provide that the definition
of consumer goods does not cover “second-hand goods sold at public auctions where
the consumer has the opportunity to attend the sale in person”. This exemption is a
source of uncertainty both for businesses and consumers. A horizontal instrument
could define the notion of “public auctions” in order to remove this uncertainty;
having said this it may be necessary to follow a specific and different approach for
on-line auction.

Brorpoc 32: TpabBa nu npaBuiara 3a NOTPEOUTEICKUTE MPOJaX0u Ja ce rmpuiiarat
OTHOCHO yNOTpeOsIBAHU CTOKH, MPOJaBaHM Ha IMyOJIUYHU pa3npoaaxon?

Bw3moxnocrt 1: [a.

Bw3moxuoct 2: He, Te ma ObmaT W3KIOYeHH OT oOXBaTa Ha MpaBUiaTa Ha
OO0mHOoCTTA.

General obligations of a seller — delivery and conformity of goods

According to a recent Eurobarometer survey, 66 % of consumers perceive that
delivery in the context of cross-border sales may cause more problems than for
domestic sales. Adding rules on delivery should increase legal certainty and thereby
consumer confidence.

The Directive on Sale of Consumer Goods provides that the seller must deliver goods
which are in conformity with the sales contract. However, it does not define the
notion of delivery. This is unfortunate, since the moment of delivery is the starting
point for time limits for the exercise of fundamental consumer rights, e.g. remedies
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for non-conformity. The concept of delivery is also important for the passing of the
risk®®.

The Directive does not provide for remedies against lack of delivery, late or partial
delivery. Regulating such questions in the horizontal instrument would require a
definition of delivery.

The horizontal instrument could clarify whether delivery means that the consumer
has materially received the goods (i.e. the consumer has acquired physical possession
of the good, for example by collecting the ordered car from the dealer) or whether it
is sufficient that the goods are put at the consumer’s disposal (e.g. the dealer informs
the consumer that the ordered car has arrived at his garage and is ready to be picked
up). The horizontal instrument could also provide that, as a default rule, delivery
takes place when the consumer acquires physical possession of the good. The parties
would remain free to agree otherwise.

Bompoc U1: Kaksa na 6bae neduHummsTa 3a 1ocraBka’?

Bw3moxnoct 1: JlocraBka na o3Ha4aBa, 4e MOTPEOUTENAT (PaKTUUCCKH IMOTydaBa
CTOKarta (Hamp. CTOKHUTE ce MpeaaBaT Ha MOTpeOuTens).

Bw3moxnoct 2: JlocTaBka 1a O3HadaBa, Y€ CTOKHTE Ca MPEJOCTABEHU Ha
pa3noJI0KEeHUE Ha MOTPEOUTENS Ha MSACTOTO U JIaTaTa, IOCOYCHU B JIOTOBOPA.

Bw3moxnoct 3: JloctaBka mo mojapazoupaHe a 03Ha4aBa, Y€ MOTPEOUTEIISAT BIIH3a
BbB (PAKTHUECKO BIIAJICHUE HA CTOKUTE, HO CTPAHHTE MOTAT Jia CE IOTOBOPAT M 3a

ApPYyTO.

Bw3moskHOCT 4: 3ana3BaHe Ha CTATYKBOTO: a HE CC OIPCACIIA CPOK Ha JOCTABKATA.

The passing of risk in consumer sales

An issue connected to the definition of delivery is whether the horizontal instrument
should regulate the passing of risk in consumer sales, i.e. the question of the point at
which the professional bears the risk and the cost of any deterioration or destruction
of the good and when this risk passes to the consumer, e.g. in a situation where a
good is damaged or destroyed while in transit from the seller to the consumer. At the
moment, the issue is regulated differently in the Member States. In some Member
States the risk passes to the buyer at the time of the conclusion of the contract while
in others property does not pass with the conclusion of the sales contract but with the
delivery.

The passing of the risk could be linked to the moment of delivery. Depending on the
definition of delivery, this could be at the time when the consumer acquires physical
possession of the good or at an earlier stage.

Benpoc M2: Kak TpsibBa j1a ce peryjimpa MNPEeXBBPIASHETO Ha pHUCKA TpU
MOTPEOUTETICKUTE TTPOIAKON?

See point 5.5 in this annex.
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5.5

5.5.1

Bb3moxHocT 1: [IpexBbpasHETO Ha pHcKa /1a ce Peryjimpa Ha OOLIHOCTHO HUBO U Ja
ce 0OBBpKE C MOMEHTA Ha JI0CTaBKara.

Bb3moxHocT 2: 3amazBaHe Ha CTAaTyKBOTO: MPEXBBPJISIHETO HAa pHCKa Ja ce
peryiupa OT caMHUTe Ibp)KaBU-YJICHKH, B pPE3yATaT Ha KOETO e ce MOoJydar
Pa3HONOCOYHHU PEILLEHUS.

Conformity of goods

Introduction

The duty of the seller to deliver goods in conformity with the contract is the
cornerstone of the Directive on Consumer Sales. The Directive establishes a
presumption that goods are in conformity with the contract if they fulfil a series of
conditions which are considered to be implied by the contract (e.g. that the goods are
fit for the purposes for which goods of the same type are normally used).

5.5.2 Extension of time limits

Under the directive, the seller is liable for any lack of conformity which existed at
the time of delivery and becomes apparent within two years from that moment (legal
guarantee). The Directive does not regulate the suspension or interruption of the two-
year period in the event of repair, replacement or negotiations between seller and
consumer. Some Member States have introduced specific rules on the extension of
the period during which the seller is liable while the seller is trying to cure the defect,
whereas others have not introduced such rules. This has led to significant
divergences among national laws impeding cross border trade. A horizontal
instrument could provide that the duration of the legal guarantee is extended for a
period corresponding to the time during which the consumer was not able to use the
goods because some remedy was being performed.

Bornpoc M1: TpsabBa 1M XOPU3OHTAIHUAT MHCTPYMEHT Ja pas3lIMpU CPOKOBETE,
IPWIOKMMH KbM JIMIICATa HA CHOTBETCTBHE Taka, Y€ Ja BKIIOUBA IEpUOJa 3a
U3IIBJIHEHNE Ha CPEJICTBATA 32 IIPAaBHA 3aIluTa?

Bw3moskHocT 1: 3ana3BaHe Ha CTATYKBOTO: HC CC IIPABAT IIPOMCHHU.

Bob3moxknHocT 2: Jla. XOpU30HTATHUAT HHCTPYMEHT J1a ONPEENIH CpOKa Ha MpaBHATA
rapaHius Ja ce yABKU ¢ MIepuo/ia, Mpe3 KOUTO MOTPEOUTENAT HE € B ChCTOSIHUE Ja
II0JI3BA CTOKUTE ITOPAIN MIPUIIATAaHETO Ha CPEJICTBA 3a IPaBHA 3aluTa

5.5.3 Recurring defects

It may happen that defects which became apparent within two years from delivery re-
appear after the expiry of the legal guarantee, even though they have been repaired.
In these cases, consumers are left with goods which were already defective at the
moment of delivery, but for which any further repair is at the expense of the
consumers. Some Member States have introduced specific rules to deal with
recurring defects.

A horizontal instrument could provide that when the seller repairs the goods during
the period of the legal guarantee, the guarantee is automatically extended to cover
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any future re-emergence of the same defect for a period to be specified since repair.
The issue of recurring defects could also be relevant in the context of remedies,
possibly justifying a consumer’s claim for replacement instead of another repair.

Benpoc U2: TpsOBa nu rapaHuusTa Ja ce YIB/DKM aBTOMAaTHYHO B Cilyyall Ha
PEMOHT 3a OTCTpaHsBaHE HAa TOBTOPHO Bh3HUKHAN AedekTn?

Bw3moskHocT 1: 3ana3BaHe Ha CTATYKBOTO: I'apaHlivsTa HE CC yAbJI’KaBa.

Be3moxnoct 2: CpoksT Ha 3aKOHHATA TapaHIUs Ja C€ YIBIDKA C TEPHO/,
OIIpENIeJICH CIIeJl PEMOHTA, Taka 4e Jia BKJIIOYM OBJCIHI0O BH3HUKBAHE HA CHINUS
nedexT.

5.5.4 Second-hand goods

5.6

Member States may currently provide that, in case of second-hand goods, the seller
and the consumer may agree on a shorter time period for the liability of the seller,
provided this period is not less than one year. Varying conditions in different
Member States cause legal uncertainty.

This could be corrected by eliminating the possibility for the seller and the consumer
to agree on a shorter time period of liability. This should not create any
disproportionate burden on professionals since they would only remain responsible
for those defects which already existed at the moment of delivery®.

Another option could be to allow professionals and consumers throughout Europe to
agree on a shorter period for the seller’s liability for lack of conformity.

Borpoc M3: TpsGBa au 1a chInecTBYBAaT crielubUYHN PABHIA 33 YIOTPeOSIBaHH
CTOKHU?

Be3moxkHOCT 1: XOpH3OHTAIHHMAT HMHCTPYMEHT Ja HE BKJIIOYBA TEKCTOBE 3a
HapyIleHH TpaBa MpH yHOTpeOsBaHU CTOKH: MPOJaBaybT U MOTPEOUTENAT HAMA /2
MOraT J1a ce CIOopasyMesT 3a IMO-MalbK CPOK Ha OTTOBOPHOCT 3a JIE(EKTH IpH
yIOTpeOsBaHU CTOKH.

Bw3MokHOCT 2: XOpU3OHTAIHUAT WHCTPYMEHT Ja ChABPKA CHEU(PUIHHE TpaBUiIa
3a ynmoTpeOsSBaHW CTOKH: NMPOAABAYBT M MOTPEOUTEIAT 1a MOTaT Ja Ce CIIopa3yMesiT
3a MMO-MaJIbK CPOK Ha OTTOBOPHOCT 32 JIePEeKTH MPH YIOTPEOsSBaHU CTOKH (HO HE TIO-
MaJIbK OT €/IHa TOJIMHA).

TexecT Ha moKa3BaHe

The Directive establishes a rebuttable presumption that any lack of conformity which
becomes apparent within six months from delivery shall be presumed to have existed
at the time of delivery. However, such presumption does not apply when it is
incompatible with the nature of the goods or the nature of the lack of conformity.
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In addition, as it is mentioned below, the presumption that the defects which become apparent within
six months from delivery were already existent at that moment only applies if it is not incompatible
with the nature of the goods and the nature of the defects. These rules ensure an adequately
differentiated treatment of second hand goods vis-a-vis new products.
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5.7.1

The Commission has been informed that it is difficult to apply a system with a
rebuttable presumption that can only be used when it is compatible with the nature of
the goods and the defects. Once the six-month period has passed, consumers have to
prove a fact (the existence of the defect at the time of delivery) which is extremely
difficult to establish without access to relevant technical data and/or specialised
assistance. Even during the first six months it is in each case necessary to examine
whether the consumer can actually invoke the presumption and obtain the reversal of
the burden of proof. This way the reversal of the burden of proof serves de facto as a
limitation of the legal guarantee™.

The Commission wonders if the present regime should not be changed. A horizontal
instrument could provide that the professional would have to prove that the defects
did not exist at the time of delivery since the seller is better placed than the consumer
to access relevant data (e.g. by contacting the producer) and provided that the
consumer acts in good faith. In any case the reversal of the burden of proof applies
only if compatible with the nature of the goods and of the defects. The seller would,
therefore, still be able to escape this reversal of the burden of proof in case of normal
wear and tear.

Bompoc U4: Koit TpsaGBa na Hocu TekecTTa Ha JOKa3BaHETO, 4e AEe(PEeKThT e
CBIIECTBYBaAJI KbM MOMEHTA Ha JIOCTaBKaTa?

Bb3moxkHoct 1: 3ama3BaHe Ha CTaTyKBOTO: Mpe3 MbPBUTE MIECT Mecela
MpoPECHOHAIUCTHT TPsAOBA 1a JOKaxe, ue ACPEKTHT HE € ChIIECTBYBAI KbM
MOMEHTA Ha JOCTaBKarta.

Bw3moxknoct 2: Ilpodecmonammcra TpsiOBa na HOKake, 3a IENUs CPOK Ha
3aKOHHAaTa TapaHuus, 4Ye Ae(QeKTbT He € ChIIECTBYBall KbM MOMEHTa Ha
JOCTABKaTa, aKO TOBA € CbBMECTHMO C XapaKTepa Ha CTOKUTE U JePEKTUTE.

Mepku

Introduction

In the context of consumer sales, remedies should lead to the fulfilment of
consumers’ reasonable expectations in relation to the contract. However, the
Directive provides for remedies only in the case of non-conformity and not other
kinds of breaches of contract, e.g. when the goods are not delivered at all. Consumers
perceive the existing rules as unsatisfactory. Approximately 70 % of consumers state
that when buying goods cross-border it is harder to resolve problems such as returns
or price reduction in comparison with the domestic situations.

As mentioned in point 4.9 in this annex, the horizontal instrument might provide for
some general remedies, which would apply to any breaches of consumer contracts.
The remaining, sale-specific remedies (repair and replacement) could continue to be
available only in case of non-conformity of the goods.

5.7.2 The order in which remedies may be invoked

30

For instance in some Member States, after the six months period, consumers are forced by the sellers to
prove the existence of the defect at the moment of delivery by producing expensive technical reports.
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5.8

Currently the Directive provides for a particular order in which remedies may be
invoked. Reduction of price or termination of contract can only be invoked if repair
and replacement are impossible or disproportionate. The Commission has been
informed that it is difficult for consumers to assess whether a professional’s claim
that a particular remedy would be disproportionate is right or not.

A horizontal instrument could allow consumers to choose freely amongst the
available remedies in case of wrong performance. However, to limit the economic
burden on the professional, termination of contract would remain available only in
case of non-performance and breaches that are so serious as to give consumers
reasonable grounds to refuse correct performance.

Alternatively, the horizontal instrument could maintain the current sequence of
remedies, with some amendments. For instance, it could provide that the reduction of
the price is available immediately as an alternative to repair and replacement, while
at the same time altering the conditions under which the consumer can “move” from
these first-line remedies to the termination of contract (e.g. in the case of recurring
defects).

Bempoc Kl1: TpsiObBa s morpeOutenst ga uMma cBoOoiara aa M30Hpa MEKIY
MPEJOCTABCHUTE CPE/ICTBA 3a MPaBHA 3aIuTa’?

Bob3moxkHoct 1: 3ama3BaHe Ha CTaTyKBOTO: MOTPEOUTENSAT € IIBXKEH ITbPBO Ja
MOKWCKa PEMOHT/CMSIHA, M CaMO aKoO HsAMa MpEeAOCTaBEHU NPYTH CpEACTBa, Aa
MOUCKA OTCTHIIKA WJIU MPEKpaTsIBaHE HA JOTOBOPA.

Bu3moxnoct 2: Ilorpeburenute Aa HMMaT BB3MOXKHOCT Ja H30UpaT MEXKIY
MPEAOCTaBEeHUTE CpEJICTBA OT CaMOTO Hadaimo. HesaBucumo oOT TOBa, |,
MIPEKPATABAHETO HA JOTOBOPA Jia € BH3MOKHO CaAMO IIPU OTPEICIIEHU YCIOBHSL.

Bb3moxnoct 3: [loTpebutenure ce 3aabkaBaT MbPBO /1a OUCKAT PEMOHT, CMSHA
WIN OTCTBIIKA OT IIeHaTa, U caMo aKO Te3U MEPKU He ca Mpel0OCTaBEeHH, J1a TIOUCKAT
IIPEKpaTsABaHE HA JOrOBOPA.

YBenoMsBaHe 3a JIMIIcaTa Ha ChOTBETCTBUE

The Directive allows Member States to provide that the consumer must inform the
seller of the lack of conformity within a period of no less than two months from the
moment of discovery in order to benefit from his rights. Most Member States have
made use of this option, some of them waiving this obligation only in certain
circumstances. The horizontal instrument should eliminate the existing divergences,
which cause confusion for consumers and businesses.

Bwnpoc K2: TpsiOBa i moTpeduTenuTe 1a UMaT 3aIbJDKCHUETO 33 yBeIOMsIBaHE Ha
IIpoJjaBa4a OTHOCHO JIMIICATa HAa CbOTBETCTBUE?

Bs3moxknoct 1: Jla ce BbBeae 3aIb/DKEHHE 3a YBEIOMSBAHE Ha IpojaBaya 3a
BCUYKU JCPEKTH.

Bo3moxHoct 2: Jla ce BbBele 3aqb/DKEHHE 3a YBEIOMSIBaHE IPHU OIPENEICHU

oOcTosiTeNCcTBa (HAIp. MpH MposiBa Ha rpy0a HEOPEKHOCT OT CTpaHa Ha MpojaBaya

32

BG



5.9

B [IPOTUBOPEUYHE C U3UCKBAHETO 32 JOOPOCHBECTHOCT).

Bw3moknoct 3: Jla HAMa 3abDKEHHE 3a YBEJOMSBAaHE B PaMKHUTE Ha OIpeaesieH
HEPUOL.

OTFOBOpHOCT Ha JUPCKTHUTC MPOU3BOAUTECIIN 3a JIUIICA HA CbOTBCTCTBHUC

A number of Member States have introduced various forms of direct liability of
producers. These differ considerably as to the conditions and modalities. The
horizontal instrument may address these divergences by introducing rules on the
direct liability of producers (e.g. the introduction on an EU wide producer’s liability)
so that consumers would be able to request certain remedies directly from the
manufacturer (and possibly from the importer) throughout the EU. This would
eliminate possible internal market barriers and would favour especially consumers
buying cross-border. A more detailed analysis can be found in the Report on the
implementation of the Consumer Sales Directive.

The issue of producers’ liability in the context of the review of the acquis is limited
to situations where a good is not in conformity with the consumer contract, e.g. the
product does not have the quality or characteristics that the consumer is entitled to
expect. Liability for damage caused by the defectiveness of a product, i.e. death,
personal injuries or destruction of any item of property other than the defective
product itself, is regulated by the Product Liability Directive and falls outside the
scope of the review”

Bomnpoc JI: TpsbBa 1M XOPU3OHTATHUAT HHCTPYMEHT Ja BbBEXAa MpsKa
OTrOBOPHOCT 332 HECHOTBETCTBUE 3a IPOU3BOAUTEIUTE?

Bb3moxHocT 1: 3ama3BaHe Ha CTaTyKBOTO: Ha OOIIHOCTHO paBHUILE HE ce
BBBEXKAT MIPaBUIIa 32 MPsIKaTa OTTOBOPHOCT HA MPOU3BOIUTEINTE.

Bb3moxHoct 2: Jla ce BbBeae mpsKa OTTOBOPHOCT HAa MPOM3BOAMTEIUTE IpPU
OIMCAHUTE MO-TOpe yCIOBHUS.

5.10  Consumer Goods Guarantees (Commercial guarantees)

On top of the rights conferred upon consumers by legislation, sellers or producers
may offer consumers additional rights on a voluntary basis (a so-called commercial
guarantee). They can, for example, grant consumers certain rights in case the goods
do not meet the specifications set out in the guarantee statement and in associated
advertising.

5.10.1 Content of the commercial guarantee

The directive does not address the question of what happens if the guarantee
statement omits to inform the consumer on the content of the guarantee. It has been
stated that the current situation may mislead consumers who rely on such vague
statements without checking whether they are actually granted any additional rights.
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Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective products.
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A horizontal instrument could remedy this situation by providing a default content of
a guarantee setting out basic rights which the guarantee holder should have if these
are not spelled out in the guarantee document. These may include a right to
replacement or repair if goods are not in conformity with the contract. If the duration
of the commercial guarantee is not indicated it could apply to the estimated life-span
of the goods. It would have to be EU-wide. Finally, the costs of invoking and
performing the guarantee would be borne by the guarantor.

Bwnpoc M1: TpsiOBa 11 XOpPU30HTATHUAT HHCTPYMEHT Jla MPEABUIN ChIAbpiKaHUE
10 opa3OupaHe 3a ThProBCcKaTa rapaHuus?

Bw3moxnocT 1: 3ama3BaHe Ha CTAaTYKBOTO: XOPHU3OHTATHHAT HHCTPYMEHT HE
ChIbpKa MpaBUJIa MO MOIpa3OupaHe.

Bw3moxknoct 2: Jla ce BbBejaT mpaBuWia MO NHoJpa3OUpaHe 3a ThPrOBCKUTE
rapaHIyy.

5.10.2 YcnoBus 3a npexBbpIsiHE HA ThProBCKaTa TapaHLUs

The directive does not regulate the issue of the transferability of the commercial
guarantee to subsequent buyers. This is important for consumers who intend to re-
sell a product as well as for subsequent buyers who would like the products still to be
covered by the commercial guarantee especially in the context of a cross-border
transaction.

The horizontal instrument may address this problem by providing that a guarantee
would benefit also subsequent buyers of a product. Such a rule could have a
mandatory or default character (i.e. the seller would be able to limit the
transferability of the guarantee in certain circumstances).

Benpoc M2: Tps6Ba Jin XOPU30HTATHUAT UHCTPYMEHT Ja YPEXkAa MPEeXBBbPISIHTO
3a ThproBcKaTa rapaHuus?

Bw3mokHoeT 1: 3ama3BaHe Ha CTAaTyKBOTO: BB3MOXKHOCTTAa 3a IMPEXBBPISIHE Ha
THPrOBCKAaTa rapaHIus HE Ce Peryaupa ot npasmiara Ha OOIHOCTTA.

Bw3moxkHOCT 2: I[a CC BBBCAC 3aABJUKHUTCIHO IIPaBHIIO, Y€ TapaHOuATa CC
MPEXBBPJIA aBTOMATHUYHO KbM CJIICABAIMA KYyITyBay.

Bw3moxknocT 3: XOpHU30HTATHMAT MHCTPYMEHT Ja paslopein NPEeXBBPISHETO,
KaTo TpaBWJIO TO Monapa3OupaHe, T.e. TapaHTHT Ja MOXKE Ja W3KIIOYH WU
OrpaHUYU BB3MOXKHOCTTA 32 IPEXBbPJIIHE Ha ThPrOBCKaTa rapaHIys.

5.10.3 Toproecka rapasius 3a crieu(GpUIHA eTeMEHTH

In the case of complex goods (e.g. cars) producers offer commercial guarantees
limited to specific parts. The horizontal instrument could make sure that consumers
are clearly informed on which parts are covered by a particular guarantee. If such
information is not provided the limitation would be without any effect.

Bwsnpoc M3: TpsbBa a1 XOPU3OHTATHUAT MHCTPYMEHT Jia PEryjvpa ThPrOBCKH
rapaHliii, OrpaHUYECHH 33 CeU(PUIHU eneMeHTH?
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Bn3moknocT 1: 3ama3BaHe Ha CTaTYKBOTO: BB3MOXHOCTTAa 3a MNPCAOCTABAHC Ha
TBPrOBCKa rapaHiudg, OrpaHHMYCHa OO0 KOHKPETHHU CIIEMCHTH, HEC CC€ peryjupa OT
XOPU3OHTATHHA HHCTPYMCHT.

Bw3moskHOCT 2: XOpI/I3OHTaJ'IHI/I$IT HHCTPYMCHT Ja MMPEABHUKIA CaMO 3abJIZKCHUCTO
3a YBECAOMSBAHC.

Bb3moxHocT 3: XOpM3OHTAJIHUAT MHCTPYMEHT Ja BKIIOYBA 3aJbDKEHHUETO 3a
YBEJOMSBAHE U J1a MPEABIKIA, Y€ M0 Mopa30rpaHe rapaHuusaTa MOKpUBa BCUUKH
CTOKH, BKIIFOUEHH B JI0rOBOpA.

Hpyru Bbripocu

In this document stakeholders are consulted on a number of issues that have been
identified as important in the context of the review of the consumer acquis. The
Commission welcomes information and suggestions on any other matter deemed to
be pertinent and relevant to overall objectives of the review.

Benpoc H: CebuiectByBaT nu Jpyrd mpobieMu MM OOJIaCTM B KOHTEKCTa Ha
3alUTaTa  Ha NOTPEOUTENUTE, W3UCKBALM JONBJIHUTEIHO [POYYBAHE WIH
pelaBaHe Ha OOIIHOCTHO HUBO?
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