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I would first like to thank the European Commission and in particular DG 
Sanco for inviting BEUC to present its opinion on the revision of the timeshare 
directive. 
 
About 20 Years ago there was an outbreak in the business of timeshare in 
Europe. This kind of holiday formula was in theory expected to allow millions of 
consumers with medium incomes, to spend their holidays in dreaming 
destinations. This is at least the message that marketers and developers usually 
conveyed to consumers when they first approach them, most often using hard 
and intimidating selling techniques. 
 
This is the message I was given when 10 years ago I found myself attending a 
presentation in a holiday resort in Tenerife, after winning a holiday just by 
scratching a card. They made me waste the whole day and I will never forget 
that salesman in my whole life! I spare you the details. 
 
But this was 10 years ago. At present it seems that the aggressive and 
intimidating commercial practices used at that time are less and less common, 
presumably because they do not “work” anymore.  
 
The recently adopted unfair commercial practices directive will hopefully bring 
about some improvement of the situation as regards aggressive selling 
techniques, as the enforcers of the directive will have a strong legal basis to 
better target and control aggressive commercial practices within this market 
 
The timeshare directive was adopted in 1994 to focus and solve the problems 
existing in the market at that time namely use of aggressive commercial 
practices (pressure selling, gifts, scratch cards…), lack of disclosure of sufficient 
information to the consumer before signing the contract and, systematic 
demands for deposits to consumers that they could not recover when problems 
occurred. 
 
In seeking to tackle these problems, the European legislator had to define the 
scope of the legislation to be adopted. Now, some years later we can assert that 
the directive lacked a visionary approach at that time. Consumer organizations 
had already warned the legislator that the directive was left full of loopholes 
which have been, as expected, right away exploited to the maximum by the 
industry, including of course by fraudsters. Indeed other alternatives have been 
found by traders in order to circumvent the protection measures provided for in 
the directive. The result is that too often consumers are left without legal 
protection and to the mercy of dishonest traders. 
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Examples of new practices in this market include contracts of less than 36 
months or for duration of less than one week a year, fixed or floating timeshare 
in canal boats, floating vessels or house boats; products such as holiday clubs, 
points clubs1 and discount clubs; and all kind of up-grading techniques such 
as exchange, resale practices or cash-back schemes (almost always fraudulent).  
 
Aggressive/pressure selling techniques and misrepresentation originally used in 
the 90’s before the timeshare directive was enacted are now being 
systematically used by those new traders (aggressive presentations, cold calling 
or street approaching…). 
 
The trouble is of course that those products are not subject to any specific 
legislation. They fall outside of the scope of the directive at stake as often there 
is no link to specific accommodation or the ownership of a building, they are 
limited to less than 36 months and sometimes provide accommodation that is 
not in a building, but in boats or caravans. 
 
The top category of complaints received by our members and by the ECC 
centers refer to timeshare-related products. 
Perhaps the strength and attractiveness of some of those new products such as 
holiday clubs and point clubs lie on the fact that they are (wrongly) perceived by 
consumers as giving them more choice of places to stay and more flexibility 
than traditional timeshare. The trouble is of course that consumers have no 
control at all about what they are buying as they do not have any rights under 
the directive. Many times the object of the contract is inexistent or very difficult 
to identify as those contracts do not mention the existence or availability of any 
particular accommodation at any particular time. 
 
In the case of discount clubs consumers are told the usual story: two thirds off 
brochure prices and cheap flights, but in reality you end up paying the same as 
if you booked direct from a brochure or even more. Consumers do not receive 
clear information about the real value and administration of their points neither 
about the number of members in the club. As a result of these techniques 
consumers cannot judge how likely or unlikely they are to obtain the period of 
accommodation they want. Very often a sudden devaluation of the points comes 
as a very bad news for consumers. You cannot buy anymore in July in the 
Canary Islands but only one week in the UK in January! There is therefore an 
argument to require that the contract includes information about the exact and 
guaranteed value of points and their counterpart in days or weeks.  
 
In general, consumers do not understand the difference between conventional 
timeshare and other membership clubs. It is therefore important to strengthen 
the information requirements in the existing directive regarding the features 
and nature of those new products.  
 
The alleged flexibility of the new systems has attracted the classic timeshare 
industry and it is a fact that many timeshare companies have extended their 
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business to the points or holiday club systems in an effort to try to boost their 
declining benefits. 
 
 
Although the pre-contractual phase of timeshare contracts is crucial for 
consumers, consumer complaints have been moving for some time already from 
the pre-contractual phase of the contracts to the post-contractual phase. This is 
surely partly due to the fact that more and more timeshare owners want to get 
rid of their timeshare while the road towards selling or exchanging their rights 
is full of obstacles.  
 
Many consumers complain about management fees rising continually, feeling 
that they do not have any control over wild increases. Some companies are even 
threatening consumers to take them to court if they do not pay annual 
charges2.  
 
Collateral contracts such as exchange, resale or club membership offered by 
developers linked to the main contract, often lack transparency as they do not 
allow consumers to know with certainty what their real possibilities of exchange 
or resale are. Or even worse when independent resellers approach consumers 
developers react by putting numerous obstacles to the transfer of ownership3 
such us applying very high penalty transfer fees. 
 
In this context we think that the EU Commission’s consultation document fails 
to address the difficulties faced by consumers on the grounds of excessively 
long contractual commitments. Yet contracts tailored unilaterally to the benefit 
of the entrepreneur often deny consumers directly or indirectly the right to 
terminate them4.  
 
Independent re-sale companies systematically use unfair practices to approach 
consumers (cold calling…). They usually ask consumers for a deposit or a 
guarantee which is not recoverable in case of problems as the legislation on the 
cooling-off period does not apply to resale practices5.  
 
Moreover, resale values are most often worthless compared to the price paid by 
the first buyer to the developer. In this regard we think that the new directive 
should introduce the requirement that the seller cannot promote the timeshare 
product as an investment and should inform the consumer about the eventual 
depreciation of its value if at a later stage the consumer wants to sell it. We 
propose that the directive gives the consumer a binding right of cancellation, at 
least after the expiry of 5 years. 

                                                 
2 “20 groups of resorts are threatening to take consumers to court for non-payment of (excessive) annual 
fees”, TCA report 2005. 
3 They usually apply a high (Euro 1.500 to 2.000) penalty transfer fee that discourages owners to go on 
with a transfer. 
4 A court in Austria ruled that a timeshare right running for 25 years, coupled with club membership, is too 
long and thus contrary to bonos mores (OGH 25.8.1998, 1 Ob 176/98h).  
5 A recent complaint sent to BEUC referred to a resale operation with a company called Reclaim Limited 
Gibraltar: a warranty was paid but never reimbursed while the timeshare was not sold. 
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We think that it is now urgent to address the problems consumers are phasing 
and thus we argue in favor of widening the scope of the existing directive to 
protect consumers from practices which currently fall outside the scope of the 
directive. At the same time the revision should provide for a visionary and 
future-proof approach vis-à-vis the rapid development of the tourism related 
market. We do believe that both consumers and industry would get benefits out 
of a wider scope of application of the directive since the bad reputation of the 
classic timeshare market is mainly due to the fact that timeshare-like 
companies are exploiting the existing legislative loopholes whereby undermining 
consumer confidence in this industry6. 
 
We therefore propose that the future directive apply to all contracts /products 
involving a capital payment and/or further payments on a year or monthly 
basis for the use of any accommodation for at least two times.  
 
 
We also think that existing legislation has to be improved and strengthened in 
order to contribute to a healthy timeshare industry and boost consumer 
confidence. And for this we have a number of suggestions: 
 
1. First of all lack of transparency in the timeshare market has to be addressed. 
Very few companies in the timeshare sector publicly disclose their trading 
information; there is no common quality rating system and each company uses 
a different method of evaluating quality. This situation entails that consumers 
do not have the possibility to verify the company and compare prices and 
different offers before signing a contract.  
 
2. In order to help tackle the widespread problem of fraud we think that access 
to the profession of timeshare should be regulated and an accreditation system 
should be set up so that only companies offering sufficient guarantees would 
have access to the profession. 
 
3. There is a lack of sufficient guarantees to protect consumers from non-
compliance of the seller with its contractual obligations. Given the significant 
financial investment inherent in timeshare products, sometimes binding the 
consumer for his entire life, we believe that the future directive should impose 
on timeshare companies the obligation to take out insurance up to an amount 
sufficient to cover their liabilities vis-à-vis the owners and to protect them from 
an eventual bankruptcy and insolvency of the company. 
 
 
 
4. The pre-contractual phase of the contract should include more precise 
information about what consumers are buying and about the future costs of 

                                                 
6 In Spain the Audiencia Provincial de Málaga on 24 February 2004 has dismissed a court suit intending to 
recover the sums paid under an alleged timeshare contract. The judge ruled that no reimbursement was 
possible as the effect of the contract was not the transmission of ownership of a property (for a period of 
time) but only the acquisition of the condition of membership of a club. 
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management7, as well as detailed conditions for selling and/or exchanging their 
timeshare in the future. The revised directive should prohibit the common 
practice of the automatic repossession of the timeshare right in case the owner 
fails to pay or delays the payment for whatever reason. Moreover a system 
should be developed whereby the owners can participate in a democratic way to 
the management of the resort by addressing the principle of transparency of 
accounts. To this end, the setting up a sinking fond where money is put aside 
to manage the resort would be welcome.  
 
5. The directive prohibits the payment of deposits during the cooling-off period. 
Despite of this, payments and guarantees during this period still happen, as 
reported many times by consumer organizations8. The ban on deposits or any 
advance payment during the cooling-off period should of course remain in the 
directive as this is essential for the protection of the consumer.  
 
6. The future directive should also provide for a secure system of payments9 
that allows the consumer to recover the sums paid in case of non-compliance 
with the law by the trader, breach of contract, misrepresentation or fraud. The 
principle of joint liability of the credit company and the seller should be 
established, even in the absence of a previous agreement between them (article 
7 of the directive)10. In this regard it is to be noted that often credit agreements 
in the timeshare industry ignore the principle of responsible lending as 
consumers are manipulated to believe that they can perfectly afford the 
purchase while they cannot. But by the time they sign, it is too late.  
 
7. When acquiring a timeshare, consumers are confronted with a wide variety of 
companies which are each liable for one part of the contract if at all. Given the 
complexity of timeshare products and the difficulty for the consumer to 
understand the intricacies of the relations between those companies, we 
advocate in favor of the principle of joint liability vis-à-vis the consumer of all 
actors involved and which at one moment or another contract with the 
consumer. 
 
8. Due to the fact that most timeshare contracts are cross-border and that very 
often consumers are driven into signing contracts while on holidays, we 
consider that the existing cooling-off period should be extended to a 30 working 
days. The information about the right of withdrawal should be very clearly 
disclosed to the consumer at the pre-contractual stage. The exercise of this 

                                                 
7 According to the TCA, management fees actually increase two to three times faster than inflation in some 
companies (e.g. Sunterra). In 2004, management fees represented between 40% and 50% of revenue of the 
industry. 
8 Spain allows deposits in total contravention with the law. 
9 If you pay by credit card, in the UK the Credit Act makes the creditor jointly liable for any breach of 
contract or misrepresentation: recently a court decision has ruled that this does not cover foreign 
transactions but the OFT is appealing against this decision. 
10 Audiencia Provincial of Vizcaya, sec 3°, S 26-11-2004, n° 785/2004, rec. 422/203 : the judge has 
dismissed a court appeal against a judgment that declared the nullity of a credit contract linked to the 
acquisition of a timeshare as there was an agreement between the seller and the finance provider. Also in 
this regard: AP de Barcelona, sec 11° , S 28/07/2004 n° 582/2004; AP of Valladolid, sec.3° , S 29/01/2004 
n° 21/2004. 
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right should be facilitated for instance by providing the consumer with a 
standard document that he only has to sign and send. Notification by e-mail 
should be allowed. 
 
9. As regard the extension of the information requirements, it is necessary to 
update the list in the future directive in order to properly reflect the required 
widening of the scope of application both in terms of quality and coverage of 
new products. In all cases where the seller does not respect the information 
requirements, the contract should be deemed null and void. 
 
10. The directive is silent about the nature of timeshare. While timeshare is 
organised in some member states (Spain, Portugal) as a specific real right, the 
evolution of the market as to the nature of the new emerging products as well 
as the doctrine and case law11, point more and more in the direction of a 
personal right or a service-based contract. The question of the legal nature is 
also important because real rights fall within the rules on exclusive jurisdiction 
of the country where the building is situated (Article 15 of Brussels I regulation) 
whereas service contracts fall under the rules on consumer protection of this 
regulation and also under article 5 of the proposed Rome I regulation. Both 
provisions give specific protection to consumers when it comes to jurisdiction 
and applicable law in cross border disputes. 
 
 
11. And last but not least the new directive should be based on article 153 of 
the Treaty as well as keep its character of a minimum directive. Member States 
should still be able to strengthen its provisions and respond swiftly to future 
developments in the market. 
 
END 
 

                                                 
11 -  « Travel Vac » case C-423/97: if a timeshare contract provides separate services of a higher value 
than the right to use, it is not to be considered as a (rental) contract of immovable property. « Klein» case 
C-73/04: a club membership contract and fee, which represents the major part of the total price, is not to 
consider as a renting of immovable property (art 16 of Brussels Convention not applicable). 
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