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QUESTIONS FOR CONSULTATIONS  

Question A: Should the derogation in article 3(2) be maintained?  

Option 1: It could be argued that the indication of the unit price for the products mentioned in 
article 3(2) is not relevant to enable consumers to make informed choices on the basis of 
simple price comparisons. In fact, most Member States have excluded these products from the 
scope of application of national transposition measures. France and Finland, which have not 
used this possibility, enacted positive lists of product categories to which the obligation to 
indicate the unit price remain applicable: as a result, in most cases the unit price of the 
products indicated in article 3(2) will not need to be indicated even in these countries. 
Therefore, it could be appropriate to exclude these products from the scope of application of 
the Directive and eliminate the derogation. 

Option 2: It is also possible to maintain that – since Member States remain free under article 
5(1) to waive the obligation to indicate the unit price of products for which this indication 
would not be useful – there is no need to exclude these goods from the scope of application of 
the Directive. Article 3(2) would be repealed altogether and Member States would be free to 
determine whether the unit price of these products should be indicated under article 5(1).  

Option 3: A third alternative would be to keep the derogation in its present form.  

Response: 
In the opinion of Poland, it would be advisable to adopt option 3. The flexibility of the Article 
3(2) allows for the transposition of derogation depending on the needs and the market 
specificity of particular Member States. 

Question B: For which products should there be an obligation to indicate the unit price? 

Option 1: Member States have taken different views as to which products do not need to carry 
the indication of the unit price, since such indication would not be useful because of the 
products’ nature and purpose or would be liable to create confusion. Although this could be 
justified to a certain extent taking into account national specificities, there is arguably a clear 
need to provide some guidance. For instance, it would be possible to enact at European level 
an indicative or exhaustive list of product categories for which the indication of the unit price 
is not necessary. If such an exhaustive list is established, article 5(1) could be repealed. 

Option 2: An alternative option would be to establish at European level a list of products or 
categories of products to which the obligation to indicate the unit price is applicable. Such 
positive list would in fact define the exact scope of application of the Directive and eliminate 
any legal uncertainty for consumers as well as undertakings. If such list were enacted, article 
5 could be repealed. 

Option 3: a third possibility would be to elicit the criteria Member States must take into 
account when implementing article 5(1). This would limit the wide discretion enjoyed by 
Member States, without leading to the elimination of article 5. 

 

 



Response: 
In the opinion of Poland, option 3 would be legitimate as well establishing uniform criteria 
that Member States should take into account while drawing up a list of goods subject to 
omission from the scope of the Directive. 

It seems doubtful whether the adoption of option 2 containing the concept of establishing at 
European level the so-called positive list (with products or product categories to which the 
obligation to indicate the unit price shall remain applicable) would eliminate the state of legal 
uncertainty for consumers and entrepreneurs. In the case of appearing new products on the 
market, it would be highly improbable to define precisely the extent of the Directive’s 
application. Similar argumentation can be presented in relation to option 1 i.e. establishing at 
the Community level a negative list of products with no obligation to indicate the unit price.  

With regard to the above, Poland is of the opinion that the most favourable effect could be 
obtained by means of the solution that would allow for elimination of excessive autonomy 
exercised by the Member States in defining products for which the unit price should be 
indicated. On the other hand, these solutions ought to be flexible enough to adjust actions to 
the needs of the developing market and its processes. Therefore, generating common 
guidelines eliminating potential autonomy in defining products, that should or should not be 
provided with the unit price, would undoubtedly be a beneficial solution.  

Question C: Should specific rules on advertising be maintained in this context? 

Option 1: It could be argued that the Directive 2005/29/EC on unfair business to consumers 
commercial practices ensures that consumers are adequately protected against any advertising 
which could mislead them as to the price of products. If so, article 3(4) could be repealed. In 
this case, the competent national authorities will have to assess whether advertisements 
mentioning the selling price – but not the unit price – of products covered by the Directive on 
price indications are likely to affect the economic behaviour of the average consumers, 
inducing them to take a transactional decision they would not have taken otherwise.  

Option 2: If the indication of the unit price in advertising is considered in any case essential to 
ensure a high level of consumer protection, article 3(4) could be repealed and a corresponding 
provision could be added to the black list of practices which are always considered unfair 
under the Directive 2005/29/EC. However, in order to ensure an even application of the black 
list, a core list of products should be identified, for which the omission of the unit price in 
advertising would always be considered unfair.  

Response: 
Article 3(4) of the Unit Prices Directive stating that any advertisement which mentions the 
selling price of products referred to in Article 1 shall also indicate the unit price subject to 
Article 5 should be maintained as a rule. 

It seems justifiable to consider possible modification (rendering more flexible) of the above 
obligation depending on the type of medium which is used to distribute a given advertising 
material (here: information on the product price). 

 

Question D: Should the derogation for small retail businesses become permanent? If so, 
should a European notion of small retail business be introduced? How should it be 
formulated? 



Option 1: The Directive allows Member States to waive the obligation to indicate the unit 
price for small retail businesses only for a limited period of time, to be specified in national 
legislation. A first option would be to exclude altogether small retail businesses from the 
scope of application of the Directive. However, such option rests on the assumption that the 
obligation to indicate the unit price of consumer goods constitutes an excessive burden for 
such undertakings. At the moment, the Commission has no evidence that this is the case: both 
the outcome of the study and the choice operated by many Member States who have not made 
use of the derogation rather suggest that said obligation represents an additional burden, 
though not excessive or disproportionate. If small retail businesses are to be excluded from 
the scope of application of the Directive, a precise European definition of such undertakings 
could be developed in order to ensure legal certainty.  

Option 2: It could be argued that the indication to indicate the unit price does not constitute an 
excessive burden for small retail businesses. If so, the derogation in article 6 could be 
disposed of altogether. 

Option 3: Finally, the possibility of derogation contained in article 6 could be further extended 
for a defined period, with a view to re-assessing in the future whether technical developments 
ease the burden faced by small retail businesses in order to indicate the unit price. Also in this 
case, it could be necessary to identify the period when the derogation would remain available 
as well as the undertakings which could benefit from it.  

Response: 
Derogation (Article 6 of the Directive) concerning exclusion from the obligation to indicate 
the unit price for small retail businesses, which is temporary at the moment, may (and rather 
should) be durable for certain retail businesses including itinerant trade. It would be advisable 
to develop a precise European definition of the so-called small retail undertaking (as in option 
1). 

Question E: Should the minimum harmonisation clause be maintained?  

Option 1: It could be argued that, since Member States have hardly made any use of the 
possibility to introduce or maintain more stringent consumer protection rules in the domain 
harmonised by the Directive, there is scope to move towards a fully harmonised regime for 
price indications, thus combining a high level of consumer protection with full market 
integration. 

Option 2: The elimination of the clause in article 10 would reduce the discretion of Member 
States when implementing the Directive. Moreover, at this stage the Commission has no 
conclusive evidence that existing divergences in national laws on price indications for 
consumer goods create significant internal market barriers and discourage cross-border trade.  

Response: 
At the present stage Poland advocates maintaining Article 10 of the Directive, though we 
recognize the need to revise the Directive, particularly in the light of the provisions introduced 
by the Unfair Commercial Practices Directive. In this respect, a more adequate is option 2. 
Abolition of the above clause contained in the Article 10 of the mentioned Directive, would 
reduce the autonomy of the Member States in its implementing (see statement 1 in option 2). 
Moreover, adopting a different legislative solution would be assessed as contradictory with 
the basic concept contained in the Article 53 of the TEC allowing the application of 
legislative solutions more favourable for consumers from the economic point of view.  

 


