
Joint reaction of the Ministry of Economic Affairs and the Ministry of Justice of the 

Netherlands to the Communication from the Commission to the Council and the 

European Parliament on the implementation of Directive 1998/6/EC of the European 

Parliament and of the Council of 16 February 1998 on the consumer protection in the 

indication of prices of products offered to consumers 

 

INTRODUCTION 

 

The Dutch Ministry of Economic Affairs and the Dutch Ministry of Justice (the Dutch 

Ministries) welcome the communication from the Commission relating to the implementation 

of Directive 1998/6/EC (the “Directive”) and thank the Commission for the opportunity to 

express their joint views on said Communication. The Dutch Ministries note that this 

consultation is part of the wider review process of the consumer acquis and that, based on the 

outcome of the consultation process, the Commission will consider the need for further 

legislative initiatives in the field of price indication. 

 

The Dutch  Ministries are further delighted to note that the Directive did not give rise to any 

major transposition problems in any of the Member States and that the Directive allows 

Members States a remarkable level of discretion when drafting their transposition measures. 

 

With regards to price indication, the Dutch  Ministries support the need for appropriate price 

indication contributing to consumer information and enabling consumers to make choices 

based on simple comparisons by evaluating and comparing prices in an efficient manner. 

Price indication, however, implies an administrative burden on retailers. While taking the 

interests of both consumers and retailers into account, the Dutch Ministries believe that there 

should be a balance between on the one hand price indication to the benefit of consumers and 

on the other hand the administrative burden on retailers. 

 

This document sets out the reaction of the Dutch Ministries. However, these comments cannot 

be construed as the representation of their definitive opinion. The response is in agreement 

with the Communication from the Commission.  

 



RESPONSE TO THE REGULATORY OPTIONS 

 

Question A: Should the derogation in article 3(2) be maintained? 

 

The derogation authorized under Article 3 (2) of the Directive applies to both the selling price 

and the unit price of products supplied in the course of the provision of services, of products 

sold by auction, of works of art and of antiques. Conversely the options submitted by the 

Commission solely focus on the derogation regarding the indication of unit price. The 

proposed elimination of the derogation under article 3 (2) would result, for the products in 

issue, in an obligation for retailers to indicate both the selling price and the unit price. In this 

event, Member States remain authorized to exempt the products in issue from indication of 

the unit price pursuant to article 5 (1) provided that the indication of unit price would not be 

useful because of the products’ nature or purpose or would be liable to create confusion. 

While retailers could be exempted from indication of the unit price, they would remain 

compelled to indicate the selling price of their products. As a consequence, the elimination of 

article 3 (2) does not have the same effects as simply implementing article 5 (1) and the 

proposed measures are not substitutable.  

 

In addition, the elimination of article 3 (2) - resulting in the obligation to indicate both the 

selling price and the unit price - would impose an additional administrative burden on 

retailers. In the Netherlands, derogation has been granted for both categories of products: 

products supplied in the course of the provision of services and products supplied in the 

course of sales by auction, sales of works of art and antiques.  

 

For the above-stated reasons the Dutch Ministries do support option 3 proposing that the 

provision remains unchanged.  

 

Question B: For which products should there be an obligation to indicate the unit price? 

 

Article 5 (1) of the Directive allows Member States to waive the obligation to indicate the unit 

price of products for which such an indication would not be useful because of the products’ 

nature or purpose or would be liable to create confusion. Repealing this provision, as 

proposed by the Commission, would result in imposing an additional administrative burden 

on retailers whereas the necessity of indication of unit price cannot be proven.  



 

Under the Directive, Member States enjoy the discretion to exempt products or categories of 

products from the indication of unit price. The Dutch Ministries are in principle not opposed 

to an indicative and non-compulsory list of products or categories of products for which the 

indication of the unit price would not be necessary, provided that Member States remain 

empowered to grant further derogation to products pursuant to the criteria as laid down in 

article 5 (1) (i.e. not useful or creating confusion). The Dutch Ministries could thus partially 

support option 1. 

 

With regard to the establishment of a positive list of products or categories of products to 

which the obligation to indicate that the unit price is applicable, a positive list as such could 

bear the risk that innovative products cannot be included in this list and therefore are 

automatically excluded from indication of the unit price, while this indication may be relevant 

for the consumer. For these reasons the Dutch Ministries do not support option 2.  

 

In respect of option 3, the Commission proposes to elicit the criteria that Member States must 

consider when to implement article 5 (1). However, these criteria have already been defined 

in the same provision of the Directive: the indication of the unit price would not be useful 

because of the products’ nature or purpose or would be liable to create confusion. Therefore, 

the Dutch Ministries do not consider additional criteria necessary.  

 

Question C: Should specific rules on advertising be maintained in this context? 

 

The Commission points out that there are differences between Member States as to whether  

the categories of products to which the obligation of article 3(4) of the Directive is applicable 

or not. This is a consequence of differences in the field of application of this Directive within 

the Member States. It is however not clear whether this is a hindrance to market integration 

and consumer protection. The Commission intends to investigate the effects of article 3(4). 

Given these circumstances the Dutch Ministries are of the opinion that the specific provision 

with respect to advertising of article 3(4) can be retained in combination with article 7(5) 

juncto Annex II of the UCP Directive (2005/29/EC). Experience with the UCP Directive 

should indicate whether improvements of one or both directives will be necessary. 

 



Question D: Should the derogation for small retail business become permanent? If so, 

should a European notion of small business be introduced? How should it be 

formulated? 

 

Small retail businesses should be encouraged to develop their activities, which requires that 

they do not bear excessive administrative burdens. It is in this spirit that the Directive 

provides for a derogation to indicate the unit price for small retail businesses. Indeed, Member 

States are allowed to grant such an exemption during a transitional period of time. Although 

computer skills of retail businesses are encouraged, small retail businesses may encounter 

difficulties in implementing (new) computer technologies so that indication of the unit price 

may become an excessive burden. Therefore the Dutch Ministries are of the opinion that the 

derogation concerning indication of the unit price for small retail businesses should have a 

permanent character. Harmonisation at European level of the definition of small retail 

business could be envisaged. Thereby a new category within Small and Medium-sized 

Enterprises could be created as follows: a small retail business could thus be defined as an 

enterprise whose activity is retail and that has fewer than 5 full-time employees.  

 

Question E: Should the minimum harmonisation clause be maintained?  

 

Article 10 of the Directive allows the Member States to offer a higher level of protection to 

consumers in respect of price indication. At present, the Dutch Ministries are not aware of any 

reasons sustaining the elimination of this provision. 


