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MINUTES
EXPERT MEETING ON ENFORCEMENT COOPERATION

Monday 16 September 2002

Attendance

Chair: Carina Törnblom – Head of Unit B2 Consumers’ Legal, Economic and Other
Interest, Health and Consumer Protection DG, European Commission.

List attached with names of national experts and representatives from candidate
countries.

Introduction

David Mair, administrator in Unit B2, Health and Consumer Protection DG, European
Commission summarised the discussion document which had been circulated
beforehand to national experts. In particular, he stressed the need to anticipate the
development of consumer dimension of the internal market of a possible 28 Member
States and the need for a mechanism that provided a proportionate and effective
toolkit for national enforcers to deal with cross border consumer detriment.

Discussion Document attached.

Tour de table

Member States
The UK welcomed the document and stressed the need for action on ensuring
information exchange and enhanced cooperation between enforcers, particularly in
light of the injunctions and e-commerce directives.  They had done their own work in
this area (“Making Europe work for Consumers”) and reached similar conclusions. 

Sweden welcomed the document and highlighted the need for a legal framework on
close cooperation.

Finland agreed on the need for enforcement cooperation and recalled the
achievements of the informal IMSN-EU group and on the good record of cooperation
amongst Nordic Ombudsman.  They warned that any proposal should avoid red tape
and too many layers of decision-making.

Portugal agreed with the spirit of the discussion document.

Netherlands stated that they had no consumer protection agency and consequently
would face difficulties in establishing the type of cooperation foreseen in the
discussion document.  The majority of enforcement was undertaken by private
organisations.  She acknowledged the problems that Netherlands had sometimes in
participating in cross border cooperation.
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Luxembourg accepted the need to optimise cross border cooperation and would
further reflect on the approach outlined in the discussion document.  However
Luxembourg was in a similar position to the Netherlands.

Italy favoured strengthening cross border cooperation but urged some caution.  At
present consumer associations had undertaken most enforcement actions in Italy.
However, they recognised the need for such organisation to work more closely with
public authorities.  There was no single central public authority responsible for
consumer protection in Italy. 

Ireland stated they were favourable to the underlying approach.  However, whilst their
Director of Consumer Affairs dealt with many issues it did not cover product safety. 

France stated that most consumer laws in their country were investigated by the
DGCRF under the criminal law and taken to court by the public prosecutor.  The
delegate welcomed the document and envisaged that they would need to make
structural changes to their current national arrangements.

Austria outlined a number of issues that needed consideration.  First, account should
be taken of existing national regimes whether private or public or centralised or
regional.  In Austria consumer protection was enforced via administrative sanctions
handed out by regional authorities.  Second, mutual assistance would be difficult to
establish between private bodies.  Third, how would this would link to the injunctions
directive.

Spain supported closer cooperation but questioned how a legal instrument could
reconcile existing differences in national enforcement structures.

Greece favoured strengthening cooperation as the best way to tackle future problems
and create market confidence.  Although different situations existed in each Member
State solutions should be found.

Germany explained that there is no public body in Germany as enforcement takes
place at regional level through private law mechanisms.  It accepted that there were
some tasks only a public authority could do. The delegate invited the Commission to
help Germany play a full part in the suggested arrangements.

Denmark agreed with the need to strength cooperation between supervisory
authorities including practical tools and highlighted the need for a framework
directive on fair commercial practices to provide additional areas for cooperation.

Belgium agreed with the ideas set out in the discussion document.  They were setting
up a national umbrella organisation to coordinate national enforcement efforts and
envisaged that it would be able to carry out the functions outlined in the discussion
document.  The IMSN should be retained.

Candidate countries
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Poland supported the document and remarked that they had a national enforcement
body and that many injunction actions were already brought by consumer
associations.

Turkey supported the document and stated they had an ombudsman and an advertising
regulatory body.  Consumer associations also undertook enforcement activities.

Slovakia agreed cooperation was necessary and remarked that they were
implementing the injunctions directive next year and that NGO’s had a key role in
enforcement, particularly in the e-commerce field.

Lithuania had recently established a national body and welcomed experience and
advice of countries which had similar structures.

Latvia considered enforcement cooperation essential for joining the EU, particularly
in the product safety and advertising areas.  They had no specific difficulties with the
ideas outlined in the discussion document.

Estonia were in favour of the proposals in the discussion document but saw the need
for some decentralisation.

Cyprus supported ideas.  Their Ministry for Commerce and Industry were responsible
for enforcement but consumer associations had a limited role.  They were currently
reviewing their system.

Hungary were still internally examining the proposals in the discussion document.

Bulgaria stated that the Economic Affairs Ministry work with the Trade Department
to enforce domestic legislation.  They were unclear how this would work where a
Member State had no specific administrative body carrying out enforcement
functions.

Malta stated that enforcement was carried out by a division of their Economics
Ministry through the use of criminal law.  They questioned how cooperation would
work between regimes that exclusively used criminal law and those using a private
law regime.

Romania has a Consumer protection Agency with enforcement functions. Its main
problems concerned product safety.

In the Czech Republic market surveillance was divided among several bodies (e.g.
food safety, products etc) with the Ministry acting as a central coordinator.

Slovenia welcomed the initiative.

EEA Countries

The EFTA secretariat welcomed closer cooperation and asked about the relationship
between this and the IMSN.
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Commission conclusions

The EEA and candidate countries had been invited to demonstrate the scale of future
problems that enforcement cooperation had to tackle.  The advent of e-commerce
meant that the problems of one country can easily become that of another.  One issue
that needed to be discussed is whether the measure should cover more than economic
interests.

It was clear that countries did not have identical system of enforcement but their were
points of common reference.  The Commission’s intention was not to create a
blueprint or model for an enforcement system.  It was necessary to consider the
demands of enforcement in the internal market, particularly what was needed to
ensure consumers were protected.  Cooperation implied reciprocal rights and
obligations.  This raised issues about data protection, professional secrecy and
confidentiality.

The bodies involved was a matter for Member States to determine.  Decentralisation
was possible.  The Commission was not concerned with the exact design but the
outcomes needed to fulfil the objectives.

The IMSN-EU was an informal network and its future following a legal proposal will
need to be considered.

Discussion document 

3.2. Scope of proposal
Article 153 would be the legal basis and a regulation was considered more appropriate
than a directive.  Should this apply to economic interests only or also include product
safety?

Finland, UK, Norway, Sweden, France, Austria, Germany, Spain, Italy, Belgium and
Luxembourg welcomed a scope based on the injunctions directive.  However, Italy,
Spain, Finland, Norway France, Germany and Belgium considered that product safety
should not be within the scope.  Italy was sceptical whether the instrument should
include issues such as education, general consumer information etc. Luxembourg,
Germany, Finland were not sure whether a regulation was appropriate.

3.3 Network 
Should a liaison body be established in each Member State and what powers to
exchange information should they have and what limits should be established?

A number of Member States highlighted problems of networking in the context of the
many qualified entities under the injunctions directive and the problems encountered
in exchanging information within the IMSN-EU informal enforcement group.

Austria and the Netherlands repeated that they had no existing formal national body.
Sweden and Finland highlighted that there was a need for a single contact point in
each Member State and along with the UK queried what its precise functions should
be.
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3.4 Mutual Assistance

Germany explained that consumer law was enforced through its private law system
where competitors and consumer organisations took actions for injunctions and
damages where legislation was infringed.  The Commission discussion document
proposals would require it to constitute a new national body.  Austria had a similar
situation and a further problem with exchanging information with other countries.

Finland explained that they could request information from a company suspected of
breaching its laws but doubted whether it could do this on behalf of another country’s
enforcement body.  Italy noted that links between 3.4 and 3.3 as the ability to share
information depended on the nature of the body within the network.

France explained that under its enforcement system only the judicial authorities had
the power to request information from traders.  The UK underlined the need for
spontaneous information exchange.

The Commission highlighted precedents in other policy areas (e.g. competition)
stating that the legal problems would be overcome in the regulation.  It was essential
that Member States could exchange information and alerted one another to
enforcement problems.  Clearly there was a need to ensure that such exchanges did
not create an unnecessary administrative burden.

3.4 – 3.5  - Prior consultation/injunctions
Germany, Italy, Austria and the Netherlands wondered about the difficulties in
providing assistance without more harmonised consumer law – i.e. if the alleged
infringing business had not breached any of their laws.  Finland argued that the final
decision to launch an injunction should rest with the Member State of the trader, as
they were best placed to judge.

3.5 Common projects
Italy wanted to know how this related to the Consumer Strategy 2002-2006.  Finland
and UK felt this was a different concept to ‘enforcement cooperation’ and should not
be in the same legal instrument.

The Commission explained that this was the ‘soft’ cooperation part of the activities
foreseen under any legal instrument.  It was necessary to give a legal basis to such
actions such as training that can greatly assist enforcers in their work.

3.6 – 3.7 Monitoring and Implementing measures
Finland warned against excessive red tape in the monitoring provisions.  Austria
claimed there was a risk of overlap between monitoring and reporting decisions.  UK
explained that it had 150 cases under the injunctions directive and that one area to
examine was how transposition had effected the purpose of a directive.  Sweden
raised the issue of the need for emergency procedures where direct and instantaneous
action was needed.  Belgium felt that a clear work plan would be necessary.

OECD draft Guidelines on enforcement cooperation
There was no substantive discussion on this issue.


