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EXPERT GROUP MEETING ON FAIR COMMERCIAL PRACTICES

Brussels, 5-6 December 2002
Attendance:

Chairman: Carina Törnblom – Head of Unit B2, Health and Consumer protection DG,
European commission.

List of National experts attached

Day 1 (5 December 2002)

1. Agenda and previous minute 

The agenda was adopted and the minutes of the previous meeting of 17 September
2002 were approved subject to a minor amendment regarding the date of the fair
trading conference that had taken place in Berlin in October.

2. Presentation of the recent Eurobarometers

The surveys on cross border shopping in the EU looked at both consumer and
business experience of, and attitudes to, cross-border shopping. The findings of the
surveys were that only 13% of EU consumers made a single cross border purchase in
the last 12 months and 55% had observed any cross border advertising during that
period. Harmonisation of regulations on commercial practices, advertising and other
consumer protection regulation was cited as the most efficient of the options in
facilitating cross-border sales and/or advertising (68.2% of the businesses). Several
Member States (MS) asked questions on the surveys (definitions of cross border
shopping, what kind of harmonisation the surveys refer to, what kind of businesses
responded to the surveys). The results of the surveys can be found on the Commission
website.

3. Presentation of the responses to the Follow up Communication to the
Green Paper

Speaking note attached 

4. January Workshop on the Green Paper

The Commission explained that a workshop will take place on 22-23 January 2003.
At least five topics will be discussed: Codes of conducts, B2B, the general clause and
the concept of unfairness, sanctions and consumer assistance. The Commission added
that financial services would be the subject of a separate event.
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5. Greek Presidency

The Greek Presidency announced a number of events in respect of consumer issues:

-A workshop on administrative cooperation will be held in Athens on 24
February 2003. 
-A ministerial informal Council on “unfair commercial practices” would
take place on 8 February and a wider conference on 5 may 2003.

6. Other information

The Commission informed the Member States that it was still waiting for the results
of the impact assessment and the comparative law study. Questions were raised as
regards the latter. The Commission will provide a list of the academics that will take
part in this legal study. It has also proposed that some of these academics participate
in the January workshop.

The Commission also gave information on the situation in the European Parliament.
The Green paper and the follow up communication are being dealt with the
Committee on the Environment, Public Health and Consumer Policy (ENVI) and to
the Committee on Legal Affairs and the Internal Market (JURI). The report of the
ENVI Committee was voted on 28/11/2002. The report of the JURI committee will be
voted on 28/01/2003. The plenary is scheduled for 11 February 2003.

7. Questionnaires answers

In the afternoon the group was split into two smaller groups, one French speaking
group and one English speaking group, working in French, to discuss a number of
specific aspects surrounding the completed national questionnaires, including
information and marketing requirements and sanctions.

Group 1- French Speaking group (BE, SV, UK, ES, LUX, DE, FR, IT, and PT)

All the above Member states gave a general overview of their national system. The
main points discussed were as follows:

� The core provisions for consumer protection and their link with unfair competition
provisions. Contract law provisions were excluded from the discussion;

� The existence of a General clause;

� Enforcement, other than criminal law enforcement.
All Member States, to a different degree, have consumer protection and unfair
competitions systems. In Germany, Sweden and Luxembourg the two systems are
fully integrated. In the other countries, the distinction between the two systems is
more or less marked.
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General clause:

Sweden, Belgium, Germany and Luxembourg have a general clause on fair
commercial practices. Spain appears to have two general clauses, one on unfair
competition and one regarding information to be provided to consumers. Italy and
France do not have a general clause. Portugal does not have a General Clause stricto
sensu but a ‘good faith’ principle that businesses have to respect vis-a-vis the
consumer. 

Furthermore, every Member State, even the ones that have a general clause, have
specific rules for consumer protection other than contract law rules.

Enforcement

Germany and Luxembourg have a private enforcement system while the other
Member States have a mixed enforcement system (private enforcement and public
enforcement). In Sweden, Belgium and Portugal, public enforcement is prevalent. In
the Member States with a mixed system the public authority in charge of enforcement
can seek judicial order, except in France where the public authority does not have that
power. In all Member States (except Belgium and Luxembourg), setting business
interests apart, it is only possible to seek an injunction in case of infringement or
potential infringement to the collective interest of consumers. In Belgium and
Luxembourg, it is also possible to seek an injunction against an act that harms the
individual interest of a consumer.

Public Sanctions (other than criminal sanction)

In Spain, the public authority can order pecuniary sanctions. In Sweden, the
Ombudsman orders the payment of a market disruption penalty. In Portugal the public
authority can do the same. In Italy, Germany, Luxembourg, France and Belgium,
there are no public law sanctions.

Group 2 – English speaking group (BE, UK, IRL, DA, FI, AU, EL, NO, NL)

All legal systems were represented in the discussion in this group except DE, FR, ES,
SV, PT, LUX. The two issues that the group concentrated upon were what means and
methods are used to enforce consumer protection legislation and the nature of
information requirements incumbent on business.

Enforcement

A tour de table revealed that most systems adopt a number of approaches to enforcing
consumer protection legislation.  These included:

Private law enforcement

All systems allow for private citizens to bring an action based on specific legislative
provisions or on the basis of non-contractual liability (i.e. tort law) where they have
suffered damage through the fault of the business. In some systems unfair practices
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were controlled through contract law provisions. In some Member States,
organisations (such as consumer associations as is the case with misleading
advertisement in AU or groups of competitors, which is common in DE) can take such
action, often on a collective basis.

Regulatory enforcement

The use of penal law or criminal sanctions was common in a number of Member
States to ensure compliance. In these cases there was direct state intervention either
through a public prosecutor or designated public enforcement agency (for example,
the UK, IRL, BE, EL, DK).

In other Member States civil law enforcement was used. This included the use of
public sanctions (penalties, fines, damages and injunctions). In some Member States
this role is taken by public agency (e.g an Ombusdsman in FI, SW, NO, DK or an
agency such as in UK, IRL, BE) or may given to a designated organisation such as a
consumer or business association. In the Nordic countries, specific rules allow
enforcers to apply to the courts for a wider range of sanctions (e.g damages, fines etc).
The general clauses were generally only enforceable through an injunction granted by
the courts.

Information requirements

All Member States have specific information requirements in certain sectors.  A
general feature of Nordic systems where general provision exist in their legislation
regulating marketing practices is to highlight key importance of information (SW, FI,
NO, ICE, DK).  This is usually achieved through a general requirement on a business
to supply the most important information. This requirement is given further
clarification through guidelines or case law. Elsewhere there was no general
requirement. However, it was clear that the ‘materiality’ of the information that
should be given, in absence of guidance, case law or specific rules, was determined by
the business itself. However, all the legal systems provided ex post facto control
through the use of standards such as whether information provided or not was
misleading.
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Day 2 (6 December 2002)

1. Continuation of the discussion

Information requirements

The French-speaking group did not dealt with the issue of information requirement
the previous day. Its members, therefore, briefly explained the position in their legal
systems.

All Member States of the French speaking group have specific information
requirements in certain sectors. In Sweden and Belgium a general duty to provide
information is included in the general clause. There is a general requirement on a
business to supply the most important information. Elsewhere (FR, ES, DE, PT, IT,
LUX) there is no general requirement, but mainly list of information that should be
disclosed.

Austria delegation expressed the need to deal with omission of information on after
sale consumer assistance in the framework directive. The French delegation argued
that it could be a positive duty to disclose material information rather than negative
duty not to omit such information. Such an obligation could then participate directly
to the general clause on unfair commercial practices.

General Clause

From the discussions, it appeared that in some Member States consumer protection
laws are separate from unfair competition laws, while other Member States have
integrated them into a single Act.

The Commission asked the Member States that have an integrated consumer
protection and unfair competition system, to specify how many and which cases can
be brought under their general clause by a business against another, where there is no
material harm to the collective interests of the consumer.

Germany, Sweden, Finland, Denmark, Austria and Luxembourg explained that they
have no specific numbers or statistics at hand and could not answer. However they
explained, that the main bulk of application in court for injunctions comes from
business associations. In the Nordic countries, where a system of consumer
ombudsman is in place, it is quite popular for business to seek the help of the
ombudsman. If no consumer interests are involved, the consumer ombudsman will
refuse to take the case to court and the business will be obliged go to court itself.
Denmark referred to an exceptional case in which the ombudsman intervene despite
the absence of a consumer interest involved (city guide cases).

Definition of a vulnerable consumer

Most Members States have not a formal definition of vulnerability in their legislation.
However some Member States explained that, court and/or administrative bodies
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apply guidelines on how to deal with advertising targeting at specific categories of
vulnerable consumers, in particular children. France explained that French courts use
the concept of weakness, which includes either physical or physiological weakness of
the person, or weakness because of the situation.

2. Second questionnaire on national rules on fair commercial practices

The Commission made a presentation of the second questionnaire and provided some
clarifications. The experts were requested to send their answers to this second
questionnaire before the end of January 2003. Any amendments the experts wish to
make to the first questionnaire should reach the Commission before Christmas.

The Commission informed national experts that the next Expert Group Meeting will
be on 20-21/02/03.


