
This is the Commission report from the Workshop on Unfair Commercial Practices
held on the 22nd and 23rd of January.  Commission Presentations and the Presentations
of the Panelists are also available on this website. 

Session one The need for Reform

� Chair Robert Coleman Director General, European Commission, DG Health and
Consumer Protection

� Presentation of recent consumer and business surveys: David Mair (European
Commission, DG Health and Consumer Protection)

� Presentation of study on impact assessment by GFA Management: Dr Frank
Alleweldt , Prof Lothar Maier

� Panel discussion and questions from the floor

Panel members: Dr Frank Alleweldt (GFA), Prof Lothar Maier (GFA), Erik Jonnaert
(UNICE), Aad Weening (European Mail Order and Distance Selling Trade
Association- EMOTA), Jim Murray (BEUC)

Erik Jonnaert of UNICE thanked the Commission for consulting all of the
stakeholders once again. UNICE continues to be highly committed to Consumer
protection, and highlighted that business is not challenging the objectives pursued by
the Green Paper. 
The "how and the when" however do not seem to be aligned, nor has the case for the
proposal been sufficiently made. Beyond the legal framework there exists other
drivers to cross border shopping, such as price and choice. Further there are
alternative barriers to trade, such as language and logistical aspects. 

UNICE enquired why only national business organisations were consulted for the ex-
ante assessment. They further questioned if all possible options were covered in the
assessment. The review of existing directives ("make them better") suggests not.  He
felt that an extended impact assessment needed to go into more detail. UNICE would
want to be consulted further on this. The Commission must ensure that all
stakeholders are consulted. 

To improve the internal market well-defined harmonisation measures are needed.
What is currently in place must primarily be implemented and then improved
whenever necessary. There is no need for a major reform, but a need to improve the
acquis and to ensure uniform and effective enforcement.

Aad Weening of EMOTA expressed the difficulty in defining a common notion of
what is "fair trading". The ex-ante impact assessment can not be the only source for
this.  He questioned why big companies were not consulted in this. Any future work
on this should also take the view of the candidate countries into account.



EMOTA expects its members to overcome legal uncertainty in other Member States
by working with other companies established abroad (business partnerships) or by
purchasing such companies. 

He concluded that the single market is not yet in place. Trust and confidence are key
elements for the development of cross border shopping. Country of origin and mutual
recognition are cornerstones. The Commission proposal leaves doubts that this will
result in better conditions. 

Jim Murray of BEUC underlined that national rules are different, and these
differences constitute an obstacle. Only a Framework Directive can overcome these
differences. Consumers also have a legitimate expectation in the internal market. 
BEUC hold some reservations with regards to the "duty to disclose", but these depend
on how this section will be defined.
BEUC questioned whether there is a need to included business to business
transactions. He expressed some scepticism with regard to maximum harmonisation,
but again this would depend on the scope and the flexibility to market conditions.
Self-regulation could strengthen the Framework Directive. Here the link between
legal provisions and self-regulation is important. 

There are a wide range of unfair practices which demonstrate we need the Framework
Directive. Some examples:

Your bank manager calls you and leaves the message to call him back. Worried about
what might have happened, you call him back. He offers you a range of new financial
investments.

Is this a fair or unfair practice ?

You purchase an item on the Internet or by mail order. The amount you owe is
immediately deducted from your account via your credit card. The goods never arrive,
because of an error in the delivery address. The company - instead of verifying -
expects you to call to clarify.

Is this a fair or unfair practice?

Your mobile phone doesn't work where you live, although the company knew your
address, or your intention with the mobile phone when you bought it.

Is this a fair or unfair practice?

Questions from the floor 

Christopher Scott-Wilson of AIM The Commission proposed two approaches:
specific approach with minimum harmonisation, and a mixed approach accompanied
by maximum harmonisation. In choosing these two scenarios, the Commission chose
to ignore maximum harmonisation through a specific approach. Hence, the choice is
not a choice between a mixed or specific, but between a minimum or maximum
harmonisation approach.



Hubert van Breeman of The Confederation of Netherlands Industry and
Employers VNO-NCW stated that the impact of the framework directive depends
on the content. Like GFA stated itself, a good and detailed analysis of the
impact of any directive in this area is not possible at this point of time;
this should be done in more detail before the proposal has been finalised
further.  

Philip Circus of European Promotion Marketing Alliance 
The perception differs from the reality. Can it be upheld that the consumers’
perception of gaps in legislation fits with reality? There is legislation in place already.
The real question is thus whether that legislation is being enforced effectively. If this
is the case throughout the EU, then the existing legislation may help to improve the
current situation. The question then becomes if existing law was properly enforced to
what extent would new legislation be necessary and useful. 

GFA explained that all business associations had a chance to comment on the Green
paper and the Follow-up communication. The objective of the impact assessment was
not to carry out another consultation. Dr Frank Alleweldt addressed criticisms from
the floor with regards to methodology of the survey of national business associations:

� Member States had been selected according to the four dominant models of
regulating commercial practices;

� The questionnaire, it is true, was circulated partly in summer time, but in spite
thereof, the study did reach people and had a high response rate;

� The study had been based on 4 surveys, not just one.

Prof Maier: Many things in the directive depend on a precise and detailed definition
of unfairness. Most Member States already have a general unfairness clause in place,
so this should not be a problem. Their experiences have been taken into consideration
in the impact assessment report.  More assessment is needed, however, of the details
of a general concept of unfairness. Concerning enforcement, will a more effective
enforcement of existing legislation truly rule out the need for any new legislation? He
does not think so, since the fundamental problem of divergences between the national
laws (one important obstacle to cross-border trade) will remain. Even the EEJ-Net
alone will not be capable of resolving problems in the longer term.

Emota: 
When looking at consumers’ attitudes, many of them look at the price, which is a very
decisive purchase factor. Security (of payment, et cetera) is a second element in their
decision to purchase. Notably many internet sales are still domestic.

When looking at consumers, legislation is thus only one element. But a more reliable
business partner/consultant is a more important element, as is also the easy access to
markets in a language they understand.



Maximum harmonisation is acceptable at an adequate level of consumer protection,
that all MS can apply, which leaves enough room for commercial competitiveness and
innovation to businesses.

Prof. Maier addressed the criticisms expressed by EMOTA and UNICE. Most
consumers do not think in legal terms when they purchase cross-border. It is true
however that everything, from the moment one crosses a border, is different. These
differences cannot be erased immediately. Legal problems are thus important. Cf. the
questionnaire which EMOTA sent to its members, which conducted polls on the
complexity of the different legal systems, the divergences between legislation in the
MS, the absence of transparency, the need to adapt marketing and advertising to
differing national legal rules.

David Mair European Commission responded to various points:

Concerning the impact of the different scenarios proposed in the Green Paper, this
issue was submitted for comment to the consulted stakeholders.
As to maximum harmonisation in the mixed approach, v minimum harmonisation in
the specific approach, these were the only options which the Commission thought
politically feasible and workable. The history of consumer protection is one of
minimum harmonisation (cf Misleading Advertising Directive). For this reason, the
minimum harmonisation is to be pursued in the specific approach, which is the current
approach, whereas Member States might be ready to accept a maximum
harmonisation approach for a general framework directive.



Session two Harmonisation through a general framework

� Chair Carina Tornblom European Commission, DG Health and Consumer
Protection

� Speech by Giuseppe Abbamonte European Commission, DG Health and
Consumer Protection

� Panel Discussion and questions from the floor

Panellist Anders Stenlund, NMD, Patrice Pellegrino, Eurocommerce, Diana Wallace
MEP Prof Schulte Nolke University of Bielefeld, Frances Harrison NCC 

Panellists
A Stenlund : Uncertainty as to the application and meaning of rules constitutes a
considerable impediment to businesses when they want to trade. By making rules
more uniform and simple, this problem might be reduced. Many rules are already
horizontally covered, eg in the Misleading Advertising Directive. If national vertical
rules cannot be repealed, a solidly established principle of Mutual Recognition and
Country of Origin could be the better solution in order to solve problems of the
relation between horizontal EU laws and vertical national laws. 

The crucial question is how? Is it technically feasible to harmonise on a basis of a
general clause?  Yes, but it depends. Cf competition law, Article 82 ECT: this is a
general clause, but the area of competition law is different. The Commission in this
area applies rules to individuals, and from its practice, a list of examples, clarifying
the scope of this general Article, has emerged. This mechanism however is not
applicable to the area of unfair commercial practices. Full harmonisation preempts
this field.

� Clarification is needed on how this framework directive will relate to other laws!
� Speed is of the essence. Reference to the competence of the ECJ might in this

view be insufficient, as speed is not one of its foremost features. Authoritative
decisions do matter, however. So how then does the Commission intend to make
the framework directive operate in a uniform manner?

� If there is to be a FD with a general clause, what would be the element? Two-level
approach: either a co-ordinated field, the purpose of which would be to establish
the principles of MR and CO and apply these in a wider sense, or a harmonised
area with a general clause and unfairness categories, confined to a more limited
area of commercial practices.

� The general clause should primarily cover economic issues, leaving aside taste
and decency. Unfairness is: misleading, abusive, exploitative. Technically,
horizontal harmonisation seems impossible. A right balance must be struck
between generality and specificity.  

� On the categories: unfairness can come in many forms and new varieties.
However, there are specific features which remain quite stable. The duty to
disclose is problematic, in that it forms a general clause on itself. It is not easy to
foresee how it will function at EU-level. Problems emerge as to where, when and



how, and as to what, traders should keep this disclosure duty in mind when
dealing with consumers. All this would require very extensive regulation and will
impose legal straitjackets. The principle is fine, but the clause should be limited to
essential information and confined to provide principles on clarity, access,
essence. Alternatively, it could be left to the principle of MR.

Conclusion: can it be done? Yes, but…it depends! Should it be done? Yes, but…it
depends! Will it be done? Yes, but…it depends!!

P. Pellegrino: Il limite son discours à la technique juridique. Comme exemple, il
prend la catégorie d’influence abusive, qui est une catégorie très vaste. A ce titre, il
cite trois exemples surprenants qui sont survenus dans des Etats Membres où une
clause générale est d’application:

� Une pharmacie offrait à titre gratuit aux consommateurs, à l’achat d’un
médicament, une prise de pression  artérielle. Cette pratique a été jugée comme
étant de la pression psychologique sur le consommateur.

� Un producteur de colorants pour cheveux offrait, à l’achat, l’application de ce
colorant par un coiffeur professionnel. 

� Un commerçant avait prévu un voyage en bus gratuit pour le consommateur entre
le domicile de ce dernier et le lieu de vente.

Toutes ces pratiques ont été considérées comme déloyales. C’est excessif. 

Peut on supposer qu’en vertu d’un concept général de loyauté qu’une pratique
commerciale soit traitée identiquement dans tous les EM? Ceci est impossible à court
terme. Le système suédois fonctionne bien après beaucoup d’années d’expérience
pratique. Or, ce système serait-il exportable au niveau européen à tous les EM? Non,
car chaque juridiction appliquera toujours un même texte communautaire selon sa
propre culture juridique. Pellegrino doute également qu’il existe un consommateur
type européen. Ceci est d’ailleurs confirmé par la jurisprudence de la CEJ, qui dans
une réponse à une question préjudicielle a considéré que le caractère trompeur d’une
pratique devait s’évaluer en fonction du contexte culturel social et linguistique
spécifique. Ainsi, il appartient au juge national de prendre sa décision à la lumière de
ce contexte  spécifique. 

Il y a deux risques: soit on arriverait à une pratique commerciale considérée déloyale
dans un EM et loyale dans un autre, soit une pratique commerciale serait classée sous
une catégorie dans un EM et sous une autre dans un autre EM.

Au niveau de la technique juridique, comment éviter cela?

� Soit on adopte une approche très prescriptive. Or, danger que cet excès va à
l’encontre de l’objectif de dérèglementation que s’est fixé  la directive-cadre.

� Soit on a une approche basée sur les principes de RM et de PO, donc une sorte de
Cassis de Dijon pour les pratiques commerciales. Une application systématique
peut toutefois là aussi amener à des effets pervers.

Les objectifs de la Commission sont louables et légitimes, surtout pour les opérateurs
du commerce ou de l’industrie, particulièrement les objectifs de dérégulation et de



simplification. Or, l’expérience  tend à montrer que c’est plutôt délicat, et qu’il y a un
risque de fragmentation accentuée. Il attire enfin l’attention sur le fait que seulement
27 sur 77 business se sont exprimés en faveur de l’approche mixte.

D. Wallis: It depends, cf Stenlund. The EP is still in the stage of listening and the
Green Paper has produced highly charged political debates. Two basic premises:
� Increasing complaints at home relating to this policy area. There is a problem and

something must be done about it.
� At the EP, however, there still is a long way to go to make it work properly. To

achieve this, legal barriers must be dealt with.

There are of course concerns and worries. The mood in the EP is that there is a need
to simplify and reduce legislation and its complexities, something this proposal
attempts to address. Many of the MEPS, however, still need to be convinced that the
proposal will achieve and meet these objectives. 

Concerning the risk of a divergent interpretation of a general clause, we just have to
take that risk. Even in contract law, all initiatives go in the direction of simplification.

Enforcement is an issue which worries us all. It must be made workable. In general,
the EP welcomes the initiative, but more attention needs to be drawn to the details.

Prof Schulte-Nolke
Currently, the different laws of EU Member States in the field of advertising and
marketing constitute barriers to cross-border marketing and advertising campaigns. In
practice, for a business to set up an EU wide advertising or marketing as such a
campaign has to obey very different national rules regarding fair commercial practices
which entails additional costs for legal counselling on the different national standards,
especially for SME. Consequently, the existing divergences between advertising and
marketing laws in the Member States constitute barriers to cross-border trade in the
EU. 

Common European Standards in the field of advertising and marketing would help to
remove these barriers and enable even small business to market their products in all
Member States. A commercial practice which is lawful in one Member State would
automatically be lawful in the other Member States. A “Common Marketing Area”
without barriers posed by national advertising laws would increase business
confidence, facilitate cross border advertising and thus advance market integration.

One of the issues to be taken into account when creating a common European
framework on fair commercial practices is the underlying concept or, in other words,
the question of the benchmark consumer. Currently, in the Member States two
divergent concepts are applied, the one being a normative concept referring to the
“reasonable consumer” and the other being an empirical concept based on the result
of consumer surveys. When defining Common European Standards of Marketing and
Advertising, one has to decide which of the two approaches shall be chosen as the
underlying concept.



Frances Harrison NCC
The model we believe will work has the following components:
A general definition of unfairness that is contrary to good faith, unfair practices, and
causes economic detriment to consumers.
There are four exhaustive categories of unfairness to provide certainty
There is an indicative – or grey – list of examples.  It is not exhaustive so that
innovative examples of unfairness will be caught

� Categories of unfairness 
� Misleading and deceptive
� Failure to disclose information which reasonable consumers would expect to

receive in the circumstances
� Force, harassment, coercion or undue influence or pressure on consumers
� Treating consumers with whom the supplier has a commercial relationship in a

way which reasonable consumers would not expect in the circumstances.

The factors we believe are important are:
� Nature and price 
� Consumer circumstances
� Exploitation of vulnerability
� Imbalance in bargaining – these last three points are about a consumer’s ability to

understand the character, nature and language of the transaction.  We strongly
believe the test of unfairness should not be the average consumer but the
vulnerable one.   What would have minor impact on a sophisticated consumer
could have a major impact on a disadvantaged one or a child.  

� Contract terms
� Terms of any relevant code of conduct 

Our view is that the first step by the Commission should be to provide a minimum
common baseline protection – harmonise the same basic concept of a general duty
across all member states.  Move towards maximum harmonisation in phases.
Otherwise capping protection means it has to be set at the highest level and that might
be harder to agree

Giuseppe Abbamonte European Commission DG Health and Consumer Protection
 

The real problem does not stem from the fact that the laws are different, but from the
fact that the interpretations given differ. This is human. We cannot prevent judges
from giving different meanings to words and concepts. This however does not mean
that new legislation would be useless. Common rules can definitely reduce legal
fragmentation as well as diminish the risk of divergent interpretations. 

As for the ruling of the European Court of Justice, referred to by Pellegrino, which
was referred for appreciation of the facts to the national judge, it should be recognised
that this was a preliminary ruling and based on a minimum harmonisation directive. 
As to the danger of a general clause leading to the excessive examples mentioned by
Pellegrino, if a general clause with a materiality and detriment test were to be
adopted, those examples simply would not pass the tests of the general clause.



As to the two-level approach of Pellegrino, we argue for a directive with maximum
convergence and a political principle of MR.

Interventions from the floor
Philip Circus EPMA:  intervened on German laws on unfair competition. So far the
internal market has not been completed. The biggest obstacle to any completion is the
German UWG especially its concept of undue influence in purchases. This law is
hostile to promotional marketing. The Annex to the Follow-up equally mentions the
concept of undue influence. The question therefore arises whether it would make
things better or worse. EPMA have no objection, however, to any
measure which would liberalise cross border.  

LI Feng Schrock Germany: A new law will probably come into force on January 1st

2004, which will be a more liberalising law and one that promotes more consumer
protection. The German law on discounts has also been repealed, and will further
liberalise trade. German unfair competition law is certainly not the only obstance to
the completion of the Internal Market.  Germany fears that the Green Paper will
actually create more barriers.

Christopher Scott-Wilson AIM: There is an ambiguity in the terms used: maximum
or minimum harmonisation. With maximum harmonisation, does one mean a
maximum level of harmonisation, or a maximum level of consumer protection? 
On the reasonable consumer: who will ultimately be the arbiter of reasonableness?
On fairness: this is not something which should be defined by law. Cf in the UK,
where the concept is being defined by court practice in the light of the specific facts of
a case.

A Stenlund: the existence of the Consumer Ombudsman (CO) is a necessary
requirement for the Swedish system to function. It is a specialised court, but it is
important to note that the Swedish system is a truly Scandinavian system, which
proves to work rather well after 30 years of experience. This however does not imply
that it would work well at EU level when exporting it.

Criteria can work in two ways: either they clarify, or they confuse. Unfair practices
can be grouped together and structured in many ways. However, it is important not to
create additional general categories to the general clause. It is more adviseable to have
a limited scope. Once again: need to strike the right balance between generality and
specificity.

Giuseppe Abbamonte European Commission DG Health and Consumer Protection: 
� The liberalising feature of any future measure is indisputable.
� It is our intention to insert the principle of Mutual Recognition.
� On full harmonisation versus maximum protection: the Commission has

constantly repeated that it does not want to pursue the highest possible level of
consumer protection. It does however want to have a uniform corpus of laws
across the EU offering a high level of consumer protection.



P Pellegrino: l’importance c’est de faire fonctionner le marché intérieur. Il y a un
marché pour tout le monde, pas un marché pour l’industrie et un autre pour les
consommateurs. 

Il cite l’exemple de la vente à distance et le délai de rétractation qu’a le
consommateur. Dans certains pays ce délai est de 7 jours, dans d’autres de 15. Un
opérateur ne sait jamais quel droit appliquer: celui du pays d’origine, du pays du
consommateur,… De telles barrières légales empêchent le commerçant d’aller vers le
consommateur et vice versa. L’élément de divergence existe et on ne saurait
l’éliminer au travers de l’approche proposée fondée sur une clause générale.  Peut-on
le réduire ? It depends ! Le problème n’est pas la clause générale mais l’utilisation
que l’on en fait. La clause générale, et c’est problématique, a parfois été utilisée par
les Etats Membres pour protéger leur marché national.

Stephan Loerke WFA: On the need for reform: when we look at the figures, we are
not yet convinced that there is a case for a framework directive, even though, in terms
of its objectives, we do support it. We need to have a better understanding of the
obstacles.  On the objective of simplification: a framework directive can only be
better regulation if other existing laws are repealed.

Dutch Consumentenbond: One of the key issues is about striking the right balance
between the principles of MR and CO and the level of harmonisation. There is a need
to clarify what is unfair and what is not. National enforcement agencies are
indispensable, and should form a forum. Their activities and practice may in the long
term provide us with a common understanding of the concept of unfairness.

Prof Schulte Nolke A judge would decide on what was reasonableness of a consumer
in two ways.  
Normative, what a reasonable consumer should know
Empirical, what they actually know (as a result of surveys)

A Seidelberger (Association against Unfair Competition : Austria): You clearly need
a general clause with the European Court of Justice supervising its interpretation and
application. There is a lengthy waiting period time before the ECJ can  pronounce its
views on the concept of unfairness. Because of this there will be legal uncertainty.

One should also see both sides of unfair competition: protection in B2C relationships,
but also in B2B transactions. If one splits these two intertwined levels, one generates
further legal uncertainty. The Framework directive should offer B2B protection, too.

Giuseppe Abbamonte European Commission DG Health and Consumer Protection
 
� On simplification: the Framework directive will deal with marketing practices, not

contract law. This will simplify and harmonise the regulatory framework on unfair
marketing. The provisions of existing legislation which will be repealed concern
the Misleading Advertising Directive, including the Comparative advertising, as
well as other provisions on marketing which are contained in other directives (eg
Timeshare). Given then that the FD will apply to all commercial practices, there



will be no need for any future legislation. Simplification is one thing, gap filling
another, which will also be pursued, in particular in the timeshare sector.

� On enforcement: this will be a topic for debate tomorrow. It can be said from the
outset that MS will have to put in place effective means of enforcing the FD, but
the FD will not regulate any enforcement system. As a consequence, MS which
have private enforcement systems will be allowed to keep these (eg Germany). On
the point of enforcement, there is another initiative by the Commission: the
administrative co-operation scheme, but this will only apply for cross-border
matters.

Martin Englemann  German Advertising Federation: An essential precondition for
maximum harmonisation is the surrender by national legislators of their legislative
competence to the Commission.

Linda Jackson CBI: The issue of simplification is key. The Commission mentioned
the Misleading Advertising Directive. What about all the other Directives on
consumer protection? One should take care not just to impose an additional layer of
legislation.

Jim Murray BEUC: 
� The completion of the internal market will not happen simply with the insertion of

the principle of MR, unless there is a high degree of harmonised protection.
� On simplification: horizontal harmonisation. It is the practice, the methodology

that matters, not the product. A coherent application of the FD is both necessary
and desirable. When we look at general laws from the past: not that many
problems arose under the Misleading Advertising directive on what is misleading,
or under the Unfair Contract terms directive on what constitutes an unfair term.

� On administrative co-operation: very positively disposed. 

Carole Brigaudeau: The Amsterdam group: Selon les études présentées, 46%
des consommateurs ont confiance dans les législations des autres Etats
membres. Les barrières juridiques ne sont en outre pas perçues comme
étant un obstacle majeur au commerce transfrontalier. Quelle est dès
lors la réaction de la Commission face à ces chiffres et comment
justifie-t-elle son projet de législation dans ces conditions?

Graham Wynn British Retail Consortium: To build a European Union where all
citizens feel at home may need change but any change must be for the better; not for
the worse, and to achieve a purpose. We need to see a specific proposal to make a
final judgement. For the moment remains sceptical. 
� The Commission stresses that the purpose of the proposal is to enhance consumer

confidence, but the GFA study shows that 53% are already confident, and only
13% shop cross-border. The argument of the consumer associations, which is that
new legislation is needed for tackling malpractices, has at least the merit of being
a more convincing argument than the one on enhancing consumer confidence. But
enforcement of the existing rules which deal with these malpractices is the key to
achieve this. 

� It would also be a pity if deregulation through the directives to be repealed were
limited to Misleading and Comparative Advertising. 



� The duty to disclose should rather be negatively framed, and thus be a duty not to
conceal. Otherwise it maybe a burden for businesses. After sales Service should
be a competitive matter.

� Work on codes has been useful

Phil Murphy, Advertising Association: 
 On the GFA study: the 'complaint' figures mentioned on page 55 state that
they include 'cross-border cases'. What however is the exact percentage of
the latter because if this is a negligable figure then this leads to the
misleading statement on Page 54 that '4500 complaints allows some statements
about current problems in cross-border shopping'?

On page 52: "consumer confidence..in the last decade seems to have remained
stable on a relatively high level." and "On a general level, the degree of
confidence in non-domestic markets is surprisingly high": As the Commission
first launched the need for a Framework Directive on the basis of the
belief that consumer confidence was not sufficient, where does this evidence
now leave the justification of the Commission for a new framework Directive?
Advertising is not listed in the consumer surveys as being a problematic
area. On the basis of this, is it to be assumed that advertising should be
removed from the scope of the FD?

 Hubert. Van Breeman VNO-NCW: In consideration of the possible alternative to
the after-sale category as put forward by the NCC. With the fair trade
initiative we are deeply entering into the area of contract law. 

Christopher Scott-Wilson AIM:  Rogue traders are not AIM members, they break
existing laws and will continue to break new ones.  This issue has to be dealt with by
stronger enforcement. In consideration of maximum harmonisation, in the sense of
highest possible level of convergence, what will this level be?

A Stenlund: 
� The principles of MR and CO are not universal remedies for the completion of the

internal market. They are however a useful devise for breaking down the barriers.
They also have the virtue sometimes to work as an indirect law repellent.

� On simplification: simplification is not taking out bits of the Misleading
Advertising Directive and putting them in the more complex structure of the FD.
What about national laws?

Frances Harrison NCC As Jim Murray has said, the framework Directive needs to
cover the totality of the relationship between consumer and business.  Problems can
occur after sales when consumers lack bargaining power and choice, for example
when consumers get into financial difficulties and the business’s actions push them
further into debt.  Complaint handling is where the problem has finally crystallised
but it exists before this point.  Unfair practices are disproportionately worse for the
disadvantaged.



Session 3: Unfair competition and consumer protection 

� Opening of the Morning Session by the chair  Giuseppe  Abbamonte European
Commission, DG Health and Consumer Protection

� Presentation of responses by Mrs C. Törnblom (Head of Unit European
Commission, DG Health and Consumer Protection) 

� Panel discussion and questions from the floor.

Panel
Elisabeth Start (Federation of Small Businesses and ESBA), Philippe Guillermin
(DGCCRF – France) Dr. Reiner Münker (Wettbewerbszentrale). 

� The case for and against the inclusion of business-to-business (B2B) relationships
in the draft proposal; 

� The case for and against the protection of Small-and-medium sized-enterprises
(SMEs);

� The role played by competitors in enforcing consumer rules. 

The cause for and against inclusion of B2B relationships 

Elizabeth Start spoke in favour of an inclusion of small businesses in the definition
of the consumer. SMEs, she said are as unfamiliar with the law and in danger of being
exploited as are individual consumers by rogue traders. The national law of some
Member States includes the protection of small businesses in its national consumer
legislation. A consistent approach of a future Framework Directive is therefore
required. 

Phillippe Guillermin advocated a Framework Directive with a limited scope of
application excluding business interests. The French experience showed that that
consumer law could work if restricted to the protection of physical persons. 

Dr Münker suggested that fairness is a concern for business and consumers equally.
Being sheltered from unfair practices is both in the interest of competitors and
consumers. The German example showed that enforcement of fair commercial
practices could be organised in a way that is free of charge for consumers and
Member States. He informed delegates that the German government planed to
liberalise the German Act on Unfair Competition 1909 (UWG). 

Guiseppe Abbamonte European Commission DG Health and Consumer Protection
explained that a Framework Directive would not intend to pre-empt national rules on
fair trading and the practice where competitors can bring actions could be continued
as well as systems of private enforcement of fairness laws. Dr Münker required that
the Framework Directive is sufficiently large in scope and that competitors must have
the possibility to raise a claim under the Directive. 



Philip Circus EMPA stressed that business should have the possibility to complain
and that competitors should have the option to bring an action against rogue traders as
is the case in Australia, Canada and New Zealand. This has advantages, especially as
there are not enough resources for public law enforcement.
 
Elizabeth Start Often evidence is inadmissible in civil courts.  It is more effective
where a public authority can take out an injunction using evidence not otherwise
admissible.

Bob Schmitz, Luxembourg consumer association, suggested that France and
Germany model are very special cases as they have codified case law.  If the scope is
limited to B2C, relying on consumer associations, it is unrealistic even for the larger
associations to bring action.  Direct sales and guarantees were extended to businesses
in most countries. He underlined the role of specialised agencies in the cross-border
enforcement of consumer law and the importance of cross-border injunctions. 

Phillippe Guillermin justified the French model.  Unfair competition cannot be used
to protect consumers. Procedures for consumer associations bringing actions do exist
but are rarely used, there are however other effective channels in France 

Dr Münker in response to the Luxembourg intervention explained that in cross-
border cases the question of which law applies is of elementary importance
emphasising the influential role of private international law. 

Patrick Vanberghen Austrian Chamber of Commerce He harboured doubts about
the need for a Framework Directive and favoured a pause for enterprises after the
enactment of recent consumer laws.  There already exists a plethora of consumer
protection directives but they are fragmented.  He gave preference to a system
including both consumers and business interest. 

Anders Stenlund (NDM, Sweden) Business and consumer needs largely but not
always coincide. He pointed out that unfair practices against consumers harms
competition too. The codes of the International Chamber of Commerce applies to
B2C and B2B.  Even if the directive only applied to B2C, B2B protection would still
exist in the Misleading Advertisement Directive and national legislation. 
He saw problems in drawing a line between SMEs and bigger businesses and doubted
the legal certainty of such a distinction. 
He wondered how the Framework Directive would deal with comparative
advertisement when parts of the Directive on misleading advertisement as amended
would be repealed. 

Patrice Pellegrino Eurocommerce questioned Dr Münker on the treatment of free-
gift schemes under current German law and the latter explained that since the Lands
End case the national legal framework has changed with the abolition of the
Zugabeverordnung which restricted marketing practices until 2000.  He questioned
whether unfair competition law could be used to protect national markets. 

Silvia Gotzen FIGIEFA, as a response to the question of how to deal with life-time
guarantees, invited the audience to remain critical. At first glance, life-time guarantees
could generally be regarded as beneficial for consumers. However, there are



tendencies in the automobile sector where the life-time guarantee on a primary
product, the vehicle, are extended to the service business, thus the ‘secondary market’,
resulting potentially in a ‘customer-tying’ effect and the exclusion of other repair and
service alternatives.

Mrs Reiffenstein Austrian Consumer Protection and Justice Ministry asked
whether a case is to be considered a B2C or B2B case depending on who takes to role
of the plaintiff in litigation. That would result in two parallel legal systems. She also
feared legal fragmentation by introducing the country-of-origin principle in a
Framework Directive that does not achieve a sufficient degree of harmonisation on a
high level of consumer protection. 

Andrew Brown Advertising Association made the point that SMEs may be rogue
traders. Moreover, most advertising companies are SMEs themselves. 

Phillippe Guillermin invoked the risk of divergence in the sense that larger
enterprises might have stricter rules to observe.   Maximum harmonisation at a high
level of protection may create unnecessary restrictions on B2B relations.

The case for and against the protection of Small-and-medium sized-enterprises

Elizabeth Start warned that national legislation currently including SMEs in the
scope of consumer legislation would be required henceforth to exclude them. Though
many SMEs are very professional market actors, many are in a weak position. She
invoked the example of SMEs consisting of individuals who used to be dependent
workers and are now forced to act as independent entities. 

Hubert van Breeman VNO-CWN He stated that business pays for the enforcement
of its self-regulation. Governments (= taxpayers, like consumers and
businesses) will have to pay for public enforcement. He questioned Dr Münker
on the financial arrangements on which
the Wettbewerbszentrale functions.
 
Dr Münker explained that the Wettbewerbszentrale is a private organisation financed
by membership fees. Membership is voluntary. Enterprises and consumers having a
complaint are not charged but if infringements are established the offender has to pay
a fine. It is up to the Wettbewerbszentrale to take up a case or not and it may decide to
act both against members and non-member of its organisation. 

Graham Wynn British Retail Consortium contested that the case has not been
made that businesses need to be protected in the same way as consumers. He was not
disputing that protection for businesses maybe needed.  However rules for business
and consumers are not the same.  If necessary a separate legal instrument should be
developed to avoid an over-complex directive. 

The Austrian Association on Unfair Competition clarified that it functions similar
to the German Wettbewerbszentrale and also takes cases in favour of consumers.
They saw no risk for the consumer’s interests when B2B relationships were included. 



Phillippe Guillermin There is an issue in that if you integrate B2B and B2C, because
the Framework Directive aims for a high level of consumer protection, this level
might be considered to be excessive. Consumer rules might not be appropriate for
businesses. He invoked the French rule that outlaws the refusal to sale to consumers. 

Dr Münker explained that the refusal to make a sale would not cause problems under
German law. 

Luisa Crisigiovanni Altroconsumo Considering that the Framework Directive was
aimed at the defence of the economic interest of consumers, wondered if DG
Competition has an opinion on the integrated approach. 

Greek Minister of Commerce underlined the link between the regulation of fair
commercial practices and competition policy.  If B2B is taken into consideration then
it must be related to consumer detriment. 

Christine Reichenbach UDA France, supported the statement of Mr Guillermin and
stressed that the Framework Directive must achieve simplification. She wondered
how the traditional French approach to enforcing consumer law by way of
administrative fines could be maintained. Concerning the scope of the Framework
Directive she wondered if the Misleading Advertisement Directive would be
abrogated. 

Guiseppe Abbamonte European Commission DG Health and Consumer Protection
explained that the Framework Directive main aim would be to protect the economic
interests of consumers based on a general clause that contains a detriment test. Those
provisions of the Misleading Advertisement Directive that aim to protect consumers
would be carved out and integrated into the Framework Directive. The remaining
provisions will continue to apply to B2B relationships. Germany’s system of
protection of competitors could be maintained under a Framework Directive. 
There appear to be two outstanding issues  
� Unfair commercial practices directed at small businesses present a problem.
� The interests of protecting competitors against unfair competition largely

coincides, however cases of slavish imitation that do not create confusion do not
create consumer detriment.

In answer to the specific enquiry about the refusal to sell, this would be covered by
the general clause. 



Session 4 Codes of Conduct

� Chair Giuseppe Abbamonte European Commission, DG Health and Consumer
Protection

� Presentation, Jennifer Long European Commission, DG Health and Consumer
Protection

� Panel discussion and questions from the floor.

Panellists:  Christine Wade (OFT), Pierre Chalançon (Fedsa), Christopher Graham
(EASA)  D Abrahams for Brian Sheridan (Oppenheimer)
Speeches available on the web.

Christine Wade OFT 
The Commission needs to consider the objectives of codes and how they are
compiled.  We need to know the answer to the question 'Non-compliance with what?'
Consumers must have confidence in codes and they must offer businesses a
competitive advantage or reduction in compliance costs. 
The OFT agrees that a well-defined general duty not to trade unfairly has significant
potential benefits for EU consumers.  However we do not agree that for EU wide self-
regulation to work any general duty to trade fairly would have to define non-
compliance with a voluntary code as either a misleading or unfair trade practice. OFT
believes that this risks losing some of the key benefits of self-regulation - flexibility;
industry participation and the utilisation of industry expertise and legitimate self-
interest.
Self-regulation cannot be the remedy for inadequate law, or lack of enforcement.
Rogue traders will never comply with codes and need to be dealt with differently.

Christopher Graham EASA
Effective self-regulation is of benefit to all.   Work needs to be done on resolving
cross border issues, this is happening.  There needs to be promotion of the complaints
systems in place and publication of adjudications.
There must be redress at 4 levels; the response of the advertisers whereby offending
adverts are removed, the engagement of the media in pre-publishing communications,
procedures for considering consumer complaints post publication and then finally the
back stop of legal sanctions.  This should be the last resort.
EASA is sceptical for the need for further regulation.    Further evidence is needed of
how it would be beneficial.
A directive should clarify current confusions and be the last word.
It is important to get stakeholder opinion in this area as stakeholders are key to
effective self regulation.
For a framework directive to be effective better enforcement co-operation is needed.

Darren Abrahams, in place of Brian Sheridan.  Oppenheimer
Need to look at the legal effect of codes.  There is certainly no legal barrier in EU law
to a model that allows for endorsement or presumption of voluntary codes of conduct.
The framework directive should be able to trigger unfair criteria, if the code is
relevant and contains firm commitments it should have an immediate effect.



The way in which codes are communicated to consumers is very important legally.
Whether a breach of a firm commitment in a code is an unfair commercial practice is
also something of importance to a consumer.  
The distinctions between firm and soft commitments in a code presents drafting
difficulties.  There is a need to be aware of when codes are actionable.
Endorsement of codes has precedents in the EU, but need to understand what effects it
will bring and what processes are necessary to achieve it.  The commission could help
stakeholders understand this model by presenting further evidence and clarification in
this issue.
Presumption of conformity is not a new issue as evidenced by the new approach.
Companies must gain benefit from being signatories to justify the costs of conformity.
Whilst it is a difficult legal question it is not necessarily a controversial one.

Pierre Chalançon FEDSA  
The FEDSA code is based on maximum harmonisation and goes beyond the level of
consumer protect offer by legal instruments.  

In the internal market, pan European direct selling businesses are confronted with: 
unharmonised national legislation arising from minimum directives; overlapping and
conflicting implementation of directives; too many specific consumer protection
directives.
Gaps still remain, however, in EC consumer protection legislation and are currently
dealt with by Member States through inconsistent or ineffective, national / local
legislation.
Businesses are faced with unreasonable extra compliance costs, since they must
devote resources to investigating which rules are valid for each Member State in
which they trade and restructure their operations as a consequence.  This produces
major operational inefficiencies, since they have to adopt different sales methods in
different countries.

There is a need for giving incentives to business in order that they engage in self-
regulation.  Endorsement has greatly helped in convincing companies to sign up to the
FEDSA Codes. It is a public recognition of the effectiveness of a given code
One important question is whether national and/or European authorities should
provide such an endorsement.

We are supporters of a presumption of conformity creating a passport to trade across
the EU which is receivable in return for compliance with a code of conduct. It is an
incentive for business to engage in codes and it rewards best practice.
 
 
Discussion between Panellists and questions from the floor.

Jim Murray BEUC
 If a company states that it is complying with a code but isn’t, then it can be dealt with
under the Misleading Advertising Directive.  The existing rules need to be enforced.
There are already sanctions in existence, but there are difficulties with interpretation.
Any member state not taking action is not implementing the Misleading Advertising
directive.



Courts can use codes as guidance for what is an unfair practice, reinforcing Frances
Harrison’s point about factors to be taken into account by courts using codes as a
standard.  Codes can be seen as a source of jurisprudence. 
Not all codes a re of the same standard, as shown by the study by the OFT, this report
demonstrated that many codes are useless.  Codes often have a legal effect at national
level but states have different methods of application. 

Hubert Van Breemen VNO-NCW What are the criteria for endorsing a code.
Business does not want any unnecessary regulation. It is already
misleading/forbidden for a
business to sign up to a code and not comply.

Guiseppe Abbamonte European Commission DG Health and Consumer Protection
 Misleading Advertising Directive is only minimum harmonisation the General Clause
would be based on maximum.  The other directives do not contain an endorsement
procedure.
 
Bob Schmitz ULC  There is a preference for more rigid rules.  What is the future of
national codes as a complement to EU level codes?
Has the Commission evaluated the role of codes in the door to door directive, has any
follow up work been done on codes.  Is there any advantage to be had from having
codes?

Pierre Chalançon Fedsa  It is difficult to distinguish between EU and national codes
as the two are often interlinked.  Eg the standardisation of cooling off periods.  Codes
go much further than legislation and a good complement to it.

Christopher Graham EASA Self regulation enables organisations to get through a
higher volume of business.  Eg the ASA dealt with 14000 complaints last year.
Concerned that having legislation “gums up” the system.
The burden of proof is shifted with use of codes, advertisers have to substantiate their
claims.

Christine Wade OFT Self regulation allows enforcers to get on with dealing with
rogue traders

Marie-Laure Lulé RTL group Broadcasting codes currently in existence are based
on positive rights not from regulation.  Codes are more effective in relation to
regulating the internet than laws. Would the commission endorse a code written by
one company?  Would commission take into account codes already in existence on a
national level but not yet Europe wide?

Enrique Santiago Spain.  Spain has no tradition of self regulation, want guidelines
of how to apply codes.  How would consumers validate a code?  Would this be
reflected in the directive?  For codes to add value they must be adhered to. 
Code owners should decides on what is non compliance, they should also be able to
remove a code logo from non-complying companies.  Consumer Organisations should
be able to take part in drafting codes.  Would public authorities be able to adjust
codes?



Phil Murphy AA Is a breach of a code to be viewed by default as breaking the law
under
the framework Directive?

Linda Jackson CBI  The CBI have conducted research into the effectiveness of
codes at trade association forum.  They found that a great variety of codes exist, many
going beyond legal requirements.  The soft/firm division is a difficult one and raises
practical questions.

Carlos Almaraz UNICE questioned what impact would making non compliance a
misleading practice have on existing codes? which criteria would be used and
who would determine what is aspirational and what is a firm commitment to
consumers? Businesses would need to know if they had been caught by this.

ICC believe that self regulation gives a high level of consumer protection.  It is
flexible to changing circumstances.  The ICC are willing to offer help with improving
self regulation.  What further work is being done on endorsement?   Codes owners
should not be forced to consult stake holders when writing codes.

Hubert Van Breeman VNO NCW The issue of presumption of conformity does
presupposes enabling legislation. Legislation is not necessary for voluntary
arrangements.  It has already proven possible for the Commission to endorse
codes without
legislation. Presumption of conformity is realistic in a different specific
context, like the technical new approach environment. (Un)fair trade is
quite different.

Carina Tornblom European Commission DG Health and Consumer Protection
  This is not possible as the Framework Directive is neutral and not sector specific.
Codes add deeper interpretation and more relevant to the sector.  Codes may
constitute a further step toward legislation if it is considered necessary.  If  codes
work then there would be no further need for legislation. The issue of Presumption of
Conformity is still an open one.  Stakeholders would be involved in the endorsement
process.

Pierre Chalançon Fedsa It would be necessary to do a cost benefit analysis. One of
the benefits of codes should be a reduction in regulatory costs.  There would be some
development costs.  What will be the procedure for sending codes to the Commission?
What will be the costs?

Jim Murray.  Law is a backstop, which implies that the situation is being looked
after though this is not always the case.  What would the backstop consist of?

Christopher Graham EASA.  Misleading Advertising directive is currently dealt
with by self regulatory bodies.  Codes are not optional in the UK, hence unfair
practices can be referred to the Director General (of the OFT).  Use of “Stop Now
Orders” against rogue traders.  The system is not broke so don’t try to fix it.  EASA
fears that any new system will be more difficult.  The Commission have to answer
what are the risks and further what is the need for these measures.



Stephan Loerke WFA  The commission have said little of substance, who will be
involved in a Presumption of Conformity.  What will be the criteria?  There is a risk
of jeopardising the flexibility of the system.  Industry should not have to negotiate
with stakeholders.

Jim Murray BEUC In the UK there is a form of endorsement on a case by case basis
ie when a case comes to the DG then he gives it back to the ASA to deal with. 

Christine Wade OFT They are concerned that the use of a single European code for
a particular trade sector   would not  fit  the trade or business culture in each member
state.  It would be also necessary to assess the impact on SMEs.  Membership of, and
adhering to, a code could increase costs, this in turn could increase prices which
makes it difficult to explain the benefits to vulnerable consumers for whom price is a
major issue.
 

Carina Tornblom European Commission DG Health and Consumer Protection
Concluded by thanking all of the participant for a productive two days.  She informed
delegates that the minutes and speeches would be available on the web.
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