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Insurance Contract Law as Part of an Optional European Contract Act 

Jürgen Basedow, Hamburg∗ 

I. The need for harmonized or unified insurance contract law 

The action plan on „a more coherent European Contract law“ points out in para. 47 s.: „In the 

area of financial services … firms are unable to offer, or are deterred from offering, financial 

services across borders because products are designed in accordance with local legal 

requirements or because the imposition of differing requirements under other jurisdictions would 

give rise to excessive costs or unacceptable legal uncertainty … The same problems occur 

particularly with insurance contracts … [The] diversity of national regulations governing life 

insurance contracts, non-life insurance for mass risks and compulsory insurance constitutes a 

check to the development of cross-border insurance transactions … Choice of law clauses may 

alleviate the problem in non-life insurance of large risks. However, they are not admissible in the 

other cases. The wording of a single policy that could be marketed on the same terms in different 

European markets has proved impossible in practice” 1 These assertions reiterate upon similar 

observations contained in a previous Commission report on the state of the internal market for 

services where the Communication on European contract law2 is said to have identified 

“numerous problems with the functioning of the Internal Market resulting from the legal regimes 

of Member States relating to contract law. These difficulties also affect services and especially 

financial services (such as the insurance sector in particular).”3  

 

The Commission’s assessment summarizes earlier academic analysis to which I refer for further 

details.4 Only two points should be recalled here: first, insurance contract law is mandatory in 

most continental countries; in some Member States only derogations in favor of the insured are 

admitted, in others every contractual derogation is invalid. This explains the difficulty for 

insurers to draft policies which are compatible with all 15 national laws and which at the same 

time deal with all relevant issues. Second, the need for harmonization which flows from the 

Commission’s findings has been felt for long. As early as in the 1970s when the Community 

started to implement the common insurance market the Commission proposed a directive on 

insurance contract law which was meant to establish a mandatory minimum protection of the 
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insured.5 But at that time, harmonization of contract law appeared less urgent as compared with 

matters of economic regulation relating to the state approval of conditions and premiums, to the 

investment policy of the insurance companies and to the scope of supervisory powers. Moreover, 

the Commission’s proposal for mandatory contract law encountered severe criticism from British 

insurers which were not prepared to accept any kind of restriction at that time. A s consequence 

it was decided not to pursue this proposal which was withdrawn later.6 As a kind of substitute 

the Community adopted choice of law rules contained in the second and third generations of 

insurance directives7. Under these rules an agreement of the parties on the applicable law is valid 

as far as large risks of the non-life insurance sector are concerned. With regard to small risks and 

life insurance, however, it is generally the law of the insured’s habitual residence which will be 

applied. Where a Member State imposes an obligation to insure the contract must be in 

accordance with the requirements laid down by the law of that state. The practical consequences 

of these conflict rules have been correctly described by the Commission as the absence of 

transborder insurance business outside the field of large commercial risks. Given the intangible 

and often standardized character of insurance products which would appear to lend themselves to 

transborder distribution particularly well this finding indicates a surprising deficit of market 

integration. Put in other words the internal market remains to be established in this field.  

 

One way to achieve this goal would be the admission of free choice of law in mass risk 

insurance, life insurance and compulsory insurance. As a consequence insurers would invariably 

impose their own law as the applicable law. On the other hand jurisdiction is vested in the courts 

of the policyholder’s country under arts. 9-13 of Regulation 44/2001.8 It would follow that these 

courts would always have to apply foreign law in cases arising from transboder insurance 

contracts. This result would be difficult to reconcile with the objective of consumer protection 

enshrined in arts. 95 (3) and 153 of the Treaty and in Recital 13 of Reg. 44/2001, and it would 

pose serious practical problems to the bar and the bench in all Member States. Therefore, the 

conflicts solution must be excluded. Another way to establish the internal insurance market 

would be the harmonization of substantive insurance contract law. Depending on the degree of 

harmonization to be achieved insurers may be able to cope with 15 different national laws which 

are applicable to transborder contracts under the relevant conflict rules, and to draft insurance 

policies which may be used across Europe. A third way leading to the same goal could be the 
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implementation of an optional European insurance contract act which would supersede national 

law if agreed upon by the parties.  

 

In its recent Action Plan the Commission contemplates four types of measures: 

(1) appropriate sector-specific interventions; 

(2) the increase of the coherence of the EC acquis in the area of contract law; 

(3) the elaboration of EU-wide general contract terms, and 

(4) the examination of the need for non-sector-specific solutions such as an optional instrument. 

 

What can be said at this point is that measures of the third type, i. e. the elaboration of EU-wide 

general insurance contract terms would be impracticable without a sector-specific harmonization 

or unification of insurance contract law, i. e. a measure of the first type. Our enquiry must now 

look into the particulars of such harmonization or unification. Given the apparent inclination of 

the Commission towards an optional instrument on general contract law we shall ask whether 

such an optional instrument would also be suitable for insurance contract law. More precisely we 

shall inquire into the interrelations between insurance contract law and general contract law 

(infra, 2.) and try to predict to what extent an optional instrument on insurance contract law 

could help to implement the internal insurance market (infra, 3.). We shall conclude with some 

recommendations for future Community action and a reflection on the appropriate legal basis 

(infra, 4.). 

 

II. Insurance contract law and general contract law 

Although the law of insurance contracts is regulated in a rather detailed way in some Member 

States9 it is by no means independent from general contract law. Both bodies of rules are closely 

interconnected. In general, insurance contract law – just like the law relating to other specific 

contracts – will not deal with issues which are covered in a satisfactory way by general contract 

law. Thus there is little need for a legal system allowing contracts in general to be concluded in 

favor of third party beneficiaries to restate this general rule in respect of insurance contracts. 

This is different in a legal system which adheres to the privity of contract in general but must 

admit certain insurance contracts to benefit third parties. It follows that a harmonized or unified 

legal rule on this matter would have a very different significance in the various Member States. 
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Another example relates to the formation of the contract. In some countries the application 

lodged by an interested party is seen, not as an inquiry or invitation to the insurer to submit an 

offer, but in itself as a binding offer made to the insurer to take out a certain type of insurance. 

The insurer will accept this offer by conveying the policy. If the policy contains changes as 

compared with the application this will amount to dissent to the effect that a contract is not made 

unless a special statutory rule allows the insurer to modify the content of the application 

unilaterally. In other legal systems which adhere to a higher degree of formality it is the insurer 

who submits the offer by handing over the policy and the contract is only concluded by the 

signature of the insured on the policy. By this signature the insured agrees to the content of the 

policy, no special rule being necessary to explain the incorporation of amended terms into the 

contract. Again, the existence of such a rule in a harmonized or unified body of law on insurance 

contracts would trigger very different comments depending upon the underlying general rules on 

the formation of contract. 

 

Other forms of interrelation rather concern the conceptual framework of the transaction. To give 

an example, agency is of great importance on both sides of the insurance contract, but it would 

not appear appropriate to conceive a comprehensive uniform law on agency limited to the 

subject of insurance contracts. Similar considerations apply to general rules on performance, on 

prescription of claims and the calculation of time limits, to remedies for late payment and joint 

liability. These and other issues are difficult to separate from the insurance contract law strictly 

speaking. It is very likely that an insulated act on the harmonization of insurance contract law 

would have to be supplemented by rules on issues of general contract law sooner or later when 

the uniformity of the adopted text falls apart as the act is being applied in combination with 

divergent national rules of general contract law. It follows that the sector-specific measure on 

insurance contracts which the Commission’s Action Plan appears to contemplate should be 

integrated into a general act on European contract law if that is possible at all. 

 

The plea for integration is underpinned by the experience of the Project Group Restatement of 

European Insurance Contract Law.10 The discussion of specific rules of insurance contract law 

have time and again reverted to links with general contract law. Under an informal guideline for 

its work the Restatement Group tries to avoid the duplication of rules of general contract law laid 
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down in the Principles of European Contract Law adopted by the Lando Group.11Thus, the 

frequent reference to information provided “in writing” in the insurance rules would require a 

definition of what this particular form means in the time of electronic communication. The 

Restatement Group has abstained from such definition endeavours and has left the matter to the 

respective general definition laid down in the Lando Principles. Our objective to attain 

consistency may be clarified by another example relating to the dissolution of contracts. The 

Restatement Group has taken the view that the issue whether a contract can be avoided by a 

party’s individual declaration or only by a court order must be decided in a uniform way for all 

types of contract. Since the Lando Group has taken a well-reasoned decision in favour of the 

avoidance by declaration the Restatement Group felt foreclosed from choosing a different 

solution in respect of insurance contracts. These efforts to achieve consistency are of vital 

importance for the future acceptance by, and the practical implementation of the European rules 

in, the business world.  

 

III. The practical significance of an optional European contract act with a view to 

insurance markets 

The practical usefulness of an optional instrument on European contract law will be questioned 

by many. Lawyers who tend to narrow their perspective on commercial law to the trade in goods 

will argue that business will be reluctant to accept another set of artificial rules and they will 

refer to the very slow approval by business circles of the Vienna Sales Convention12 as proof for 

their prediction. But it is dangerous to lump the various sectors of the economy together. The 

Commission’s proposal rather merits a very careful analysis focusing on each sector. I shall try 

to assess its practical usefulness in respect of various fact patterns of transborder insurance 

transactions to which the present legal framework is a serious obstacle. But before that enquiry 

can be carried out it is necessary to take a closer look at the conditions of application of a 

potential Community instrument in the insurance sector. 

 

1. The conditions of application of an optional European insurance contract act 

a) Recommendation or Regulation. According to para. 92 of the Commission’s Action Plan an 

EU wide contract law could adopt the form of a recommendation or regulation. It should be 
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made clear from the outset that a recommendation would be of no avail for the insurance part of 

the act. For a recommendation has no binding force under art. 249 (5) EC and will therefore be 

superseded by the existing directives which are binding upon the Member States, see art. 249 (3) 

EC. The choice of law provisions contained in the insurance directives subject life assurance 

contracts to “the law of the Member State of the commitment”13 and non-life insurance contracts 

concluded by a policyholder habitually resident in a Member State where the risk is situated to 

“the law of that Member State.”14 A recommendation which is not even binding on a Member 

State cannot be regarded as being part of its law. Therefore the conflict rules of the directives 

could never be understood as referring to the insurance contract law contained in the 

recommendation. Consequently the mandatory rules of the applicable national insurance contract 

law would always take priority over the recommendation. 

 

This may be different if the optional instrument will be adopted in the form of a regulation. Two 

lines of argument appear possible. One could either consider the opt-in provision of the 

regulation as taking precedence over the choice of law rules of the directives. Or one could 

regard the regulation as forming part of the law of each Member State15 to the effect that a 

reference, by the directives, to the law of a Member State always includes the regulation as an 

alternative to that Member State’s autonomous law. In both cases the objective of the opt-in 

provision of the regulation would be attained. The regulation on contract law would in fact be 

applied, but would it be applied in the same way? 

 

b) The legal nature of opting-in. The two lines of reasoning indicated above bear very different 

consequences and point to the fact that we know very little about the properties and the 

systematic place of opt-in provisions contained in Community law instruments. If we consider 

the contract regulation as forming part of the national law of each Member State, its application 

would presuppose a choice of law process carried out on the basis of the relevant conflict rules 

of the insurance directives and the Rome I convention16. It is only at the stage of substantive law 

that the opt-in provision of the European contract regulation would come into play and open an 

alternative to that State’s autonomous contract law. If the rules of private international law refer 

to the law of a non-Member State the mandatory rules of that law will certainly have to be 

respected and restrict the effect of the parties’ choice of the contract regulation. If the law of a 

Member State is applicable there is also a danger that national courts will allow the parties to opt 
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for the European contract regulation only within the limits of mandatory rules of the applicable 

national law. But appropriate language of the regulation could and should ensure that contractual 

terms which are in line with the regulation cannot be invalidated by national mandatory rules; 

such a provision contained in a Community regulation would prevail over the national law of 

Member States. 

 

In the alternative the opting-in could be interpreted as a choice of the applicable law at the stage 

of the conflict of laws. In that case the opt-in provision of the European contract regulation 

would not operate subsequent to the conflict rules of the directives and the Rome I convention, 

but would be a (unilateral) conflict rule itself. The relation between this conflict rule and the 

other conflict rules would have to be clarified. Arguably the opt-in provision of the European 

contract regulation would prevail as the lex specialis, being concerned only with the application 

of one set of rules. But it would appear advisable to amend the existing conflict rules accordingly 

if this conflict of laws approach is chosen. This approach has a great advantage: it would allow 

to get rid of the problems created by “ordinary” mandatory rules of national law from the very 

outset.  

 

But mandatory rules of national contract law and of national insurance contract law in particular 

might still creep in again through apposite floodgates such as art. 7 of the Rome convention or 

corresponding provisions of the insurance directives,17 provided that those national provisions 

are mandatory irrespective of the law otherwise applicable to the contract. Such risk would be 

particularly great in insurance where many Member States have enacted long lists of mandatory 

minimum standards. Where it materializes all efforts to create a common framework for EU 

wide insurance transactions would be rendered futile. A workable compromise to foreclose this 

risk could consist of a high level of policyholder protection to be implemented in the future 

contracts regulation and the simultaneous exclusion of floodgates for national mandatory law 

such as art. 7 Rome I, if the parties have agreed upon the optional European contract act. 

 

c) Minimum standards? It follows from the same line of reasoning that the mandatory rules 

contained in the insurance part of the future European contract regulation should not be 

conceived as a minimum regulation. For if they are and Member States afford a better protection 

to the policyholder contract terms drafted on the basis of one and the European regulation will 
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again run the risk of being unenforceable in those Member States, and it would again be 

impossible to cover risks across Europe on the basis of one and the same policy. But if we 

succeed to agree on an optional set of uniform mandatory rules on insurance contracts which will 

be respected by judges in all Member States it would be possible for insurers and policyholders 

across Europe to use that set of rules as the basis for their transborder transactions. Member 

States may maintain a higher level of protection in their own national insurance law which is 

under review in several Member States at present. But if the parties choose the EC regulation to 

be applicable it should be immune against national rules. While the instrument should not allow 

Member States to grant additional rights to the policyholder the parties to the contract should be 

free to derogate from the EC regulation to the detriment of the insurer. Thus, the optional EC 

regulation, if agreed upon between the parties to the contract, would provide a minimum 

standard as between them. But that minimum standard would not be liable to being raised by 

national law.  

 

d) Optional mandatory law. This proposal may seem contradictory; how can a set of rules be 

mandatory and optional at the same time? The answer is that each rule is mandatory and may be 

derogated from only to the detriment of the insurer if the whole set of rules has been agreed upon 

as the applicable law. Put in other words: the freedom of choice should be restricted to the whole 

insurance part of the European contract regulation which would not allow for a derogation  in 

detail. An example for such an overall opt-in or opt-out faculty can be found in art. 3 of the 1988 

UNIDROIT Convention on international factoring.18 In substance, that provision could be taken 

as a mdel. But it should be limited in scope to the small risks as defined in the insurance 

directives. Given the financial stake in large risk insurance, the consequential incentive for 

interested parties to scrutinize the policies and the advice provided by insurance brokers the 

insurance part of the European contract regulation could be dispositive in respect of large risk 

insurance. 

 

2. Acceptance by insurance markets 

The practical usefulness of the model outlined above will depend upon its acceptance by the 

insurance markets. In this respect it is appropriate to distinguish some fact patterns and to recall 
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that we are primarily dealing with transborder transactions relating to standardized insurance 

products. 

 

a) EU wide business strategies. A first group of cases to which the model outlined above may 

prove helpful is that of insurance companies which conceive an EU wide business strategy. One 

might think in particular of the sale of insurance cover via the internet which is limited to the 

country of the insurance company in most cases so far. The choice of the European contract 

regulation as the applicable law would allow these insurers to have one and the same legal 

framework for policies sold all across Europe – an obvious advantage as compared with the 

present situation. 

 

Other cases of EU wide business strategies of insurance companies which would profit from a 

more coherent legal framework of transborder transactions include the sale of insurance ancillary 

to goods or other services. Think of travel insurance, sold in connection with a package tour, of 

accident insurance linked to a credit card or of vehicle insurance procured in combination with 

car sales. In all of these cases it is not the ultimate policyholder who articulates the demand for 

insurance. It is rather the supplier of the goods or other sevices who bundles up the latent 

demand of his clients for insurance which will allow for favorable and attractive conditions. 

They might be even more attractive if the supplier can include customers from several European 

countries as he usually will be able to do given the state of market integration in respect of goods 

and other services. An extension of the ancillary insurance to these clients would be possible if 

they could be insured on the basis of one single European contract law, i. e. the optional 

regulation. 

 

b) Compulsory insurance. Things are different as far as compulsory insurance is concerned. 

Under art. 8 of Directive 88/357 an insurance contract does not satisfy the obligation to insure 

imposed by a Member State “unless it is in accordance with the specific provisions relating to 

that insurance laid down by that Member State.” This requirement is not qualified by a reference 

to the amount of coverage or other contract terms which define the extent of cover. It would 

appear that any divergence of the policy from the relevant provisions of the country imposing the 

duty to insure would be sufficient for a finding that the contract does not satisfy that duty. The 

contractual choice of the European contract regulation would therefore be excluded for all 
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practical purposes in respect of compulsory insurance unless art. 8 Dir. 88/357 is amended. It 

should be amended at least insofar as obligations to insure imposed by Community law are 

concerned; this relates e. g. to air carriers,19 users of motor vehicles,20 lawyers21 and insurance 

intermediaries.22 It would indeed be difficult to understand why an insurance contract based 

upon a Community instrument specifically designed for insurance contracts would not satisfy an 

insurance obligation established by Community law.  

 

c) Insurance in border areas. It is not uncommon that social relations and activities relating to 

sports, religion, music etc. extend beyond intra-Community boundaries into other Member 

States. Insurance agents established in border areas who make use of those social networks to 

acquire new business will therefore time and again contract with applicants from across the 

border. At present this produces an awkward situation for the insurer who will not want to refuse 

those contracts for reasons of commercial consideration owed to his agent, but who knows at the 

same time that these contracts drafted on the basis of the insurer’s own national law do probably 

not comply with the law of the policyholder’s habitual residence. The optional European 

contract regulation and its part on insurance contracts might provide a solution for these cases. 

But this is uncertain and would finally depend on the number of transborder cases which the 

insurer has to handle; it may still be too small to justify the drafting of particular contract terms 

on the basis of the EC regulation.  

 

d) Euromobile policyholders. For the small group of Europeans who change habitual residence 

and move from one Member State to the other living some years in Brussels, some years in 

London and some years in Vienna the present conflict of laws regime implies the need to adjust 

their insurance cover with every transborder move. The applicable law changes, and the previous 

contracts have to be replaced by new ones, often more expensive. It is sometimes impossible to 

continue business with the same insurer. For this group of persons the optional instrument would 

equally be a viable solution. At least after their first transborder move they would think of an EU 

wide insurance cover.  

 

e) Local business. When a “euromobile” policyholder settles in the country where his insurer is 

established the question would arise whether the contract could be continued on the basis of the 

optional European contract regulation or whether the relationship should be regarded from that 
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point onwards, as an internal contract of that Member State subject to the national law of this 

State. More generally one could ask whether the scope of application of the European contract 

regulation should be limited to transborder cases or whether it would also be available as an 

alternative to national law in domestic cases. The general answer would be that the internal 

market does not allow provisions which separate the legal regime of transborder cases from that 

of intra-state cases. With particular reference to insurance it should be added that the 

policyholder’s need for continuity of cover is incompatible with a change of the applicable law 

triggered by the move into another Member State. Consequently, the parties to all insurance 

contracts, whether transborder or domestic, should be free to agree upon the EC regulation. 

 

IV. Conclusions 

1.  Given the deficits of the internal market in the field of insurance of small risks, of life 

insurance and of compulsory insurance action by the Community must be taken. A conflict 

of laws approach should be excluded, a harmonization or unification of substantive 

insurance contract law appears to be the only viable solution. 

2.  The close interconnections between insurance contract law and general contract law favour 

the integration of the former into an optional European instrument on general contract law. 

3.  With regard to insurance an optional instrument would only make sense if adopted in the 

form of a regulation. Since an optional instrument would not require he harmonization of 

national laws the appropriate legal basis would not be art. 47 or art. 95 EC, but art. 308 EC 

which allows the Community to take “measures” including regulations. 

4.  The opt-in provision should be drafted as a special conflict of laws rule which excludes 

national law and its mandatory rules from the outset. Existing conflict rules for contracts in 

general and insurance contracts in particular should be amended accordingly. 

5.  The impact of binding national rules which are mandatory irrespective of the applicable law 

should be excluded by appropriate provisions; in turn the insurance contract law of the 

European regulation must comply with high standards of policyholder protection. 

6.  The insurance contract law of the European contract regulation should not allow Member 

States to provide for a better protection of policyholders when applying the regulation.  
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7.  The standards laid down for insurance of small risks in the regulation should be mandatory 

and allow the parties to the contract to derogate from them only to the detriment of the 

insurer. With regard to large risks any derogations would be allowed. 

8.  An optional European act on insurance contract law would serve the interests of both market 

sides in this field and would provide a basis for transborder insurance contracts, thereby also 

for the progressive implementation of the internal insurance market in some sectors.  

9.  In sectors of compulsory insurance art. 8 Dir. 88/357 should be amended such as to allow for 

insurance contracts complying with the optional regulation to satisfy the requirements of the 

respective obligation to insure as far as the regulated issues of contract law are concerned.  

10. The optional European insurance contract law should be eligible in both transborder and 

intra-state cases. 
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