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Executive Summary 
 

This joint response to the European Commission’s Action Plan regarding 
European contract law strongly supports the proposal to create a common 
frame of reference. We understand this to be conceived not as a mere 
exposition of current legal diversity in the various member states, but as a 
codified body of private law principles readily usable by legal advisers, 
judges and legislators alike. Scholarly comparative legal analysis of existing 
law, informed by economic analysis, will provide an essential foundation for 
the common frame of reference. However, the ultimate objective should be to 
construct general principles in the nature of ‘best rules’. Such principles, 
going beyond a mere consolidation of current law, are to be derived from and 
explicable by reference to the various national private laws, the acquis and 
international instruments. 
 
Since an important potential use of the common frame of reference is to 
provide the basis for an optional instrument and/or other Community 
legislation, we urge that assessment of the desirability of such measures is 
best undertaken after the common frame of reference has been prepared and 
not, as the Action Plan recommends, as a parallel exercise.  
 
Like the European Parliament in its response to the Communication on 
European Contract Law, we also urge a broad view of the fields of law to be 
addressed. These should extend beyond a core of general and special contract 
law to embrace other areas of private law, such as tort law and transfer of 
title to goods, which underpin economic transactions in the internal market 
and determine the totality of liabilities and benefits involved. 
 
Our response sets out specific recommendations for the optional application 
of a European contract law derived from the common frame of reference. We 
advocate a phased approach to an optional regime which embraces all types 
of contract, but differentiates both between business to business and business 
to consumer transactions and between domestic and cross-border 
transactions. On the other hand, we are somewhat sceptical about whether 
substantial benefits will be obtained from an EU Commission led promotion 
of standard terms and conditions. 
 
While supporting the elective application of European contract law on the 
basis of a revised and ‘Communitised’ Rome Convention, we emphasise that 
such optional instruments cannot do more than ameliorate the significant 
obstacles to trade and distortions of competition in the internal market arising 
from legal diversity in the EU. We therefore also advocate legislative 
measures addressing mandatory rules such as those concerning proprietary 
security interests in movables and in the longer term a uniform core private 
law to provide the legal infrastructure fit for an integrated single market with 
a single currency und high citizen expectations. 

 
 



- 5 - 

 

 

1 General 
 

1.1 The Action Plan on European Contract Law 
 

1. With the publication of its Communication on European Contract Law,1 the 
Commission of the European Communities started a consultation process on the 
desirable nature and shape of Community intervention in the field of contract law 
within the EU. In furtherance of that consultation process, the Commission has 
published its Action Plan,2 outlining a proposed mix of regulatory and non-regulatory 
measures, with the purpose of soliciting further feedback on its proposals and to 
encourage observations relating to a possible optional instrument in this area.3 The 
Commission has indicated that it intends to continue the “open, wide-ranging and 
detailed debate” on this subject.4 This response to the Action Plan is intended as a 
further contribution to that open debate. 

 
2. As indicated in the Action Plan itself5 (and likewise clearly urged in the following 

text), the issues raised and proposals put forwards in the Action Plan should not be 
viewed in isolation from other possible Community measures affecting European 
Contract Law. This applies in particular to the proposal  for a regulation set out in the 
Commission’s Green Paper on the conversion of the Rome Convention on the law 
applicable to contractual obligations into a Community instrument.6 The goal which 
both papers have in mind – the promotion of a more coherent and cohesive legal 
environment for economic activity in the internal market – is best advanced by a 
coordination of measures within the combined remit of these two papers. For that 
reason this response to the Action Plan also makes reference to issues raised by the 
Green Paper. 

1.2 The authorship of this response to the Action Plan 
 
3. The authors of this response, who are based at the Institute for Comparative Law and 

Private International Law, are both members of the Study Group on a European Civil 
Code. Professor Dr. Christian von Bar is Director of the Institute and Chairman of the 
Study Group. A description of the goals, methodology and organisation of the Study 
Group on a European Civil Code is set out in the joint response of the Study Group 
and the Commission on European Contract Law to the Commission’s 
Communication.7 More detailed information about the work of the Study Group, 
including provisional drafts, can be found at our website: www.sgecc.net. 

 

                                                 
1 COM(2001) 398 final. 
2 A More Coherent European Contract Law (COM(2003) 68 final), referred to in this response simply as 
“Action Plan”. 
3 Action Plan, para. 98. 
4 Ibid. 
5 Action Plan, paras. 12-13. 
6 COM(2002) 654 final, referred to in this response simply as “Green Paper”. 
7 Communication on European Contract Law: Joint Response of the Commission on European Contract Law and 
the Study Group on a European Civil Code (2002) 10 ERPL 183, 191-192. 
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4. An early draft of this response was seen by Professor Dr.Dr.h.c.mult. Ole Lando, 
Chairman of the Commission on European Contract Law, and has benefited from his 
comments on the text. Professor Lando has informed us that he will be sending his 
response to the Action Plan some time after the deadline of 16th May 2003. 
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2 A Common Frame of Reference 

2.1 Aims and nature: concepts, definitions and “best rules” 

2.1.1 Objectives 
 

5. The following objectives can be ascribed to the establishment of a common frame of 
reference:  

(I) to improve the acquis;8 and  
(II) to assist parties by providing the basis for negotiated agreements, 
(III) to inspire national legislatures seeking guidance from a genuinely 

European model law,9  
(IV) to inform Community law-making in preparing sectoral measures, ensuring 

internal coherence of Community measures,10 and  
(V) to guide the Community courts called upon to gap-fill and interpret existing 

Community laws touching private law issues. 
 
6. The fundamental aim in respect of all of these objectives is to reduce or overcome the 

friction and obstruction in the full and harmonious functioning of the internal market 
which legal diversity can generate. This goal is furthered by improving the coherence 
of the Community legal environment within which parties conduct their business 
activities (I, IV, V) and fostering convergence of the various national private law 
systems governing their transactions (III). Enabling parties’ advisers to negotiate from 
the standpoint of a common legal perspective (II) can assist parties to reach agreement 
quicker and more efficiently, just as a common language is a prerequisite for reaching 
any kind of detailed agreement in the first place.  

2.1.2 Relationship to an optional instrument 
 
7. One further important purpose of the common frame of reference is rightly 

emphasised by the Action Plan11 – namely, that it would provide a foundation for the 
preparation of optional and regulatory Community measures in the private law field. 
The construction of a common frame of reference does not of course foreclose the 
debate on the merits of adopting general Community measures in this field (save that 
the inability to construct a common frame of reference would inescapably point to the 
impracticability of any legislation). However, a common frame of reference is a 
prerequisite before legislative measures can seriously be contemplated. The common 
frame of reference must therefore be developed very much with a view to its potential 
use (including of course its refinement) as a basis in whole or in part for legislation. 
This of course in turn indicates something about the shape which the common frame 
of reference should take – namely, an annotated set of principles presented in codified 
form suitable for adoption in or adaptation for one or more enactments. 

 

                                                 
8 Action Plan, inter alia paras. 53, 59 and 62. 
9 Action Plan, paras. 60 and 62. 
10 Action Plan, inter alia paras. 58-59 and 62. 
11 Para. 62. 
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8. It is our understanding that the Commission intends to conduct the debate on the 
merits of legislation – and in particular the desirability of an optional instrument – in 
parallel with the preparation of the common frame of reference. On this point we 
would stress that such a method of approaching the legislative issue carries the danger 
that policy questions will be answered before all the relevant data are available for 
consideration. This is because the fundamental question is not whether, in the abstract, 
an optional instrument would be of benefit (and of such benefit as to outweigh 
associated costs). Rather the question is what European legal rules, if any, would be 
advantageous. Such a question cannot effectively be answered until at the very least 
an outline of a concrete proposal has been presented. One need only point to the costs 
of foreseeable legal uncertainty – which arise, for example, from the use of ill-defined 
concepts – to show that the net advantages from legislation cannot be predicted in the 
round without scrutiny of an appropriate text. This applies in particular where, due to 
the diversity of legal traditions and concepts in the EU, understanding of what is 
envisaged as a legislative goal and the scope of its application may in fact differ from 
jurisdiction to jurisdiction: the very concept of ‘contract’ itself has no homogenous 
meaning or ambit within the EU.  

 
9. Once a detailed set of principles has been prepared, by contrast, it will have been 

established in what areas legal diversity can be bridged and it will be easier to assess 
more precisely whether its implementation in some measure would bring positive 
benefit. In particular a Common Frame of Reference will clearly indicate what issues 
are in fact so interconnected that their isolated legislative treatment at Community 
level would create substantial problems for national legal systems – thus outlining 
areas of law where measures are best adopted on a ‘package’ or more panoramic basis 
if coherence in the European legal order is really to be advanced. For these reasons we 
would urge that evaluation of the merits of Community legislation be conducted not in 
parallel, but as a follow up to the establishment of the Common Frame of Reference. 

2.1.3 The addressees of the common frame of reference and ‘the nature 
of the beast’ 

 
10. As the short statement of its aims has indicated, the Common Frame of Reference 

envisages a wide range of addressees. On the one hand the text is intended to assist 
parties negotiating and drafting legal agreements and is thus addressed to their legal 
advisers. On the other hand it is directed to European judges interpreting Community 
law, the Community legislature in the preparation of new measures and revising the 
acquis, and even national legislatures contemplating the improvement of existing law. 
It is the appropriate response to those goals which dictates the ‘nature of the beast’ 
which the common frame of reference must assume.  

 
11. The objectives of the common frame of reference are best fostered by the construction 

of principles rather than a mere glossary or scholarly exposition of legal terms, 
concepts and rules in the current national and Community laws. This is because only a 
codified set of principles can provide an accessible and easily malleable tool for its 
users – be it parties’ legal advisers drafting clauses in an agreement or law-makers 
exercising legislative or interpretative functions.  

 
12. Taking first the use of the common frame of reference by the legal advisers of 

negotiating parties, it is only a model set of principles, allocating rights and 
responsibilities, and a shared legal vocabulary of private law which would enable 
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economic actors to structure agreements spanning different legal systems efficiently 
and with reduced risk of confusion and misinterpretation. In setting out a private law 
lingua franca the common frame of reference must go much further than a mere 
multi-lingual dictionary. What is required is a sharply-defined set of legal concepts 
and integral rules and principles. The efficiency gains which a common frame of 
reference could provide to the conclusion of domestic and cross-border agreements 
alike will only be achieved if the text takes the form of rules which the parties might 
incorporate into their agreements or else assume as a point of departure in fashioning a 
different set of norms. Neither legal dictionaries nor discursive analysis are in 
themselves a sufficient support. 

 
13. Another reason why a body of principles is the appropriate form for the common 

frame of reference is the fact such a common frame of reference must necessarily 
order the legal rules it contains. In doing so it will seek to provide a coherent structure 
for the array of concepts and common legal vocabulary it invokes. A shared way of 
analysing and categorising legal rules and the problems they seek to resolve can itself 
contribute substantially to efficient dispute resolution and to clarification of issues, 
during negotiations and at other stages before litigation arises. This in turn creates the 
opportunity for potential cost savings.  

 
14. These points are of course all the more telling once it is recalled that the common 

frame of reference is to be developed with a possible view to the enactment of an 
optional instrument (or regulatory measures) at Community level. Anything less than 
a text akin to a draft legislative text would provide a very limited basis for further 
work in that direction. Only when analysis has advanced to the stage of constructing 
principles does it become evident whether a model of European private law is 
complete, sound and capable of implementation. 

 
15. Traditional comparative legal study must of course provide an essential foundation for 

any European model of private law. Furthermore, considering among other things the 
transaction costs which legal rules generate or eliminate and the costs which arise 
from the uncertain allocation of rights and responsibilities, a common frame of 
reference which is designed to improve the functioning of the internal market must be 
informed by an economic analysis of legal rules. Research of this nature therefore has 
an integral part to play in the development of the common frame of reference. 
Ultimately, however, and substantial as the work is, this research is only part of the 
means to construct the principles, to test their strength and to justify their choice. It 
does not constitute the end in itself because only a body of rules delivers an 
intelligible model of European contract law in the workable format required by its 
addressees. 

2.1.4 Disseminating knowledge of legal diversity in the EU 
 

16. A probable effect of creating and publishing the common frame of reference and the 
underlying research will be to raise awareness of diversity in the private law regimes 
of the various jurisdictions in the EU. This would be of undoubted benefit. It is clearly 
advisable that legal advisers have a working knowledge of differences between the 
private law regimes of the EU and it cannot but be positive that alertness to legal 
diversity across the EU filters through to the general public. Such knowledge is 
valuable not merely for its own sake, as an awareness of the rich tapestry of European 
legal culture, but also for the very practical reasons that given conduct may be 
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associated with different legal consequences and risk-averse parties may need to alter 
conduct, obtain insurance cover or re-structure contractual agreements accordingly as 
they engage with others outside their national boundaries. 

 
17. We note with interest that the European Commission has already ventured this 

educative task, in a limited fashion, in the context of the European Judicial Network.12 
The publication of the ‘Study on Property Law and Non-contractual Liability Law as 
They Relate to Contract Law’,13 commissioned by the EU Commission’s Health and 
Consumer Affairs Directorate and to be submitted later this year, will no doubt make a 
further contribution to this process. Publicity of this material, buttressing as it does the 
extensive scholarly material on comparative European private law, is of course to be 
heartily welcomed.  

 
18. Valuable as this exercise is in terms of communicating in an authoritative way 

knowledge about current law, much more is required than a prolonged information 
campaign if the obstacles to intra-Community trade posed by legal diversity are to be 
overcome. This is so particularly because mere knowledge of legal differences does 
not in every case enable parties to take appropriate action in compensation for a 
different legal environment. Mandatory rules in one jurisdiction may often serve to 
preclude a business transaction with like effects in another: the inability to enforce a 
proprietary security granted and effective in one system, but void in another is an 
obvious case in point. As we have already stressed, the common frame of reference is 
intended to take us beyond exposition of comparative law to its application. We 
welcome this shift in standpoint towards a more active approach in eradicating the 
problems for the internal market thrown up by divergence among the Member States’ 
systems of private law.  

2.2 Scope 
 
19. As we understand it the Action Plan adopts a flexible position as regards the areas of 

private law on which the common frame of reference is to focus. Broadly the intended 
scope for the research is that which was also outlined in the Commission’s 
Communication on European Contract Law.14 The field of study is conceived as 
extending beyond traditional (general and special) contract law so as to include the 
law of unjustified enrichment. Moreover, the Action Plan appears to entertain the 
notion that research currently being carried on into yet further fields of law – 
particularly the law of property and the law of tortious liability – might be integrated 
into the common framework.15 

 
20. We would advocate taking the broadest approach in constructing the common frame 

of reference. Even in the extended sense of the Commission’s Communication, the 
field of “contract law” which is to form the core subject matter for the common frame 
of reference would clearly be narrower than the full range of private law rules relevant 
to economic activity. It is smaller in scope than the field of study for “comparative law 
research and co-operation” recommended by the European Parliament in its resolution 
of 15th November 2001 on the Communication.16 In our view it is only by considering 

                                                 
12 http://europa.eu.int/comm/justice_home/ejn/index_en.htm 
13 SANCO B5-1000/02/000574 
14 Action Plan, para. 63. 
15 Action Plan, para. 67. 
16 OJ C 140E, 13.6.2002, p. 538 at p. 541 (para. 14(a)). 
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all the fields of private law which are integral to economic activity that a fully 
coherent set of principles can be developed. This is so not merely from a dogmatic 
point of view – to ensure that terms used throughout the law of obligations, for 
example, are used in a consistent way. It is important from a functional point of view 
because a complete picture as to risks of liability to which a business enterprise is 
exposed will not emerge unless all private law aspects of a situation are analysed. 
Regard must be had also to the fact that in their development of private law legal 
systems aspire to build a coherent whole which balances the interests of various 
parties. The law governing the contractual relations between two parties to an 
agreement is a mere part of a larger legal matrix and much of its significance can be 
assessed only in conjunction with adjacent fields of law.  

 
21. That the common frame of reference should be orientated along the lines of a more 

limited field of study would be somewhat surprising in view of the fact that the 
outcome of the “Study on Property Law and Non-contractual Liability Law as They 
Relate to Contract Law”, which is being undertaken for the Commission, has yet to 
reach the light of day. That study is of course considering the very question of whether 
a Community approach to contract law, conceived as substantially detached from 
other fields of economically-relevant private law, would achieve the desired 
improvements to the internal market or whether the interaction of private law rules is 
such that a more holistic approach is advisable. Obviously the conclusions on that 
study are, to say the least, highly relevant to the question of the suitable scope of any 
common frame of reference and subsequent legislative measures. We would assume 
that the Commission is not inclined towards a premature determination of the remit of 
the research exercise. We would expect that the Commission will retain an open mind 
while it awaits the fruits of the study it has commissioned. On that basis the precise 
bounds of the common frame of reference (beyond the obvious component of general 
and special contract law) must be regarded as an open issue. 

2.3 Sources, Methodology and Institutional framework 

2.3.1 Sources 
 
22. The Action Plan has rightly identified that the essential source material for fashioning 

the common frame of reference consist of (i) national legislation and case law, (ii) the 
acquis, and (iii) international instruments.17 In addition reference should also be made 
to current business practice. 

 
23. The goal of enabling the judiciary to gap-fill where Community instruments leave 

matters open to interpretation can be achieved only by looking for inspiration outside 
Community law where the lacunae exist. Substantial focus must therefore be placed 
on national legislation and national case law from the various jurisdictions of the 
member states in order to identify common European legal principles in the relevant 
fields of law. ‘Best rules’ can only be developed by first identifying common 
approaches across the range of national laws and examining closely the nature and 
extent of real and supposed differences. 

 
24. Moreover, not least because one function of the common frame of reference will be to 

provide parties with a set of rules which they might incorporate or adapt for the 

                                                 
17 Action Plan, para. 63. 
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purposes of their own agreements, regard must also be had to current business practice 
as encapsulated in standard terms and conditions for commercial agreements. Wider 
consideration of the viability of legal norms from a business and economic point of 
view will provide a valuable check on the suitability of the principles developed for 
the purposes of the internal market. 

 
25. As a primary aim of the research exercise is to facilitate future legislative 

consolidation and revision of the acquis, this clearly forms part of the material which 
will inspire and be integrated into the common frame of reference. Furthermore, 
reduction of the acquis to a coherent set of principles may render it possible to 
abstract from them wider propositions; a scrutiny of the terminology and concepts of 
the acquis may be the basis for extrapolation in the context of a wider range of legal 
norms outside the fields already the subject of Community legislation.  

 
26. Equally, full account must be taken of international agreements and practice. This 

applies in particular, in relation to the commercial sale of goods, to the UN (Vienna) 
Convention on the International Sale of Goods. While the accent of the research 
exercise must be on constructing a European common frame of reference which 
reflects the norms and legal traditions of the European economic area, sight must not 
be lost of the fact that part of the pan-European approach to law is a self-interested 
accommodation to international commercial practice and a balanced strive towards 
global harmonisation in the collective interest. Departures from widely accepted 
internationally agreed rules will rarely, if ever, be desirable. 

2.3.2 Methodology 
 
27. The Action Plan indicates that the creation of the common frame of reference is to be 

carried out under the Community’s Sixth Framework Programme for research.18 As 
the foregoing has already implied, the construction of the common frame of reference 
must be based on the scientific pillars of critical and comparative legal analysis. This 
must incorporate consideration of the economic effects of legal rules, not least because 
the aim is to support a balanced framework for the economic activity of businesses 
and consumers participating in the internal market. Expertise from these fields must 
be brought to bear in a manner which does justice to all legal traditions within the EU 
not merely both sides of the (frequently overemphasised) Common law and codified 
continental law jurisdictional divide, but rather the vibrant legal culture of all national 
legal systems in the Member States. It must be stressed that this is important not just 
from the standpoint of political fairness. The acceptability of the principles 
constructed will depend on their being rooted in all parts of the EU. A common frame 
of reference which is (or which is perceived to be) the product only of considering 
“dominant” jurisdictions or supposed ‘leading-lights’ among the legal systems of the 
Member States would ill-serve its intended functions. It would undermine its appeal to 
legislators and business enterprises in the “neglected” jurisdictions. 

 
28. Clearly, where the research shows that there are common principles applicable on an 

EU-wide basis, these should be incorporated into the common frame of reference. 
However, in order that the common frame of reference is of use in overcoming legal 
diversity within the internal market, it will be necessary for the common frame of 
reference to draw up principles which represent the most fitting and functional 

                                                 
18 Action Plan, para. 54. 
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response to legal problems. The Action Plan indicates that the common frame of 
reference should make use of “best solutions”.19 We regard this as the right approach. 
It will be necessary for the common frame of reference to go beyond a mere 
restatement of core private law in the EU and to adopt the methods of applied 
comparative law which have been employed by bodies such as the Commission on 
European Contract Law and the Study Group on a European Civil Code. 

 
29. Throughout the process of constructing the common frame of reference provision 

must be made for the opportunity to test and challenge the merits of proposed ‘best 
rules’ in a wide academic arena, making the most of advance consultative publication 
of drafts and fostering debate by means of deliberative conferences. Integration of a 
range of legal opinion – professional and judicial as well as academic – is essential to 
ensure that the common frame of reference meets the needs and expectations of its 
users.  

 
30. On-going input from the business sector is likewise necessary since a chief aim is to 

produce a text which, either as a statement of European principles or as the basis for 
an optional instrument, is intended to provided the foundation for contractual 
agreements: the text must represent something which is useful to and useable by 
business enterprises and only through a continual dialogue with representatives from 
business can the commercial relevance of the general principles be assured.  

 
31. The need for information about commercial practice is evident when one considers the 

“intensity” of principles which the common frame of reference could contain. General 
rules may avoid the pitfalls of awkward, inflexible and laborious specificity. In other 
contexts, however, the absence of specific rules may leave business with the burden of 
vague generalities and an absence of guidance for conduct based on clear legal 
certainties. Any academic formulation of legal principles must be informed by 
business opinion in order to strike the right balance between general and specific 
rules. The same is correspondingly true of the more fundamental issue of what matters 
should be addressed: i.e. whether a given field of commercial activity should be left to 
the application of general rules or should be the subject of specific treatment, 
departing from or concretising general rules. 

 
32. Moreover, this guidance from representatives of commercial enterprises must be 

available from an early stage in the research process. It would be a considerable waste 
of research time, energy and resources if consultation with the business sector and 
other “stakeholders” was to be factored into the process of generating the common 
frame of reference only at a final stage in advance of publication. This would open the 
door to the danger of irrelevance as research effort could be devoted over an extended 
time frame to a scheme which finds no or little echo of support in business circles. Far 
better, therefore, that the institutional framework for establishing the common frame 
of reference involves a dialogue with representatives from business, consumer and 
other sectors from the very outset. 

2.3.3 Organisational framework 
 

33. In the light of the considerable demands that would be placed on the researchers to 
liaise with other interested parties – legal professional, judicial and business – we 

                                                 
19 Action Plan, para. 62. 
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would again that further thought should be given to the idea of establishing something 
in the nature of a European law forum.20 Both the processes of conducting the 
research and carrying out continual consultation with stakeholders on the draft texts 
being produced requires an appropriate supportive organisational structure. It should 
not be forgotten, moreover, that a common frame of reference will be derived from a 
fluid and evolving morass of national legislation and case law, international 
agreements, and standard business terms and conditions. Over time the common frame 
of reference will cease to represent “best” current solutions and practice. In order to 
remain useful to its users, it will have to be continually or at the very least periodically 
revised. This points to a permanent or semi-permanent arrangement for the 
development of the common frame of reference. An ad hoc apparatus is a deficient 
way of doing justice to this ambitious project and squeezing out a common frame of 
reference within the confines of the Sixth Framework Programme might well be 
regarded as a form of selling the scheme on the cheap. By contrast a working 
partnership of a research-based unit and a consultation-orientated European legal 
forum would easily fulfil the required roles. 

 

2.4 Prospects 
 
34. Besides its immediate uses as a model for national legislation and an aid to 

interpretation and drafting of Community sectoral instruments, a common frame of 
reference with a wide scope may provide the foundation for legislative measures of a 
general nature addressing mandatory rules outside the core field of concrete law. It has 
to be acknowledged that even so advanced a measure as an optional European contract 
law will leave in tact many (if not most) of the obstacles to full exploitation of the 
internal market and the distortions of competition which legal diversity in the EU 
generates. Ultimately such difficulties can only be overcome in a fully satisfactory 
way by harmonising the mandatory rules which define the legal infrastructure for 
trade within the EU.  

 
35. On a time plan extending beyond the first introduction of an optional European 

contract law, we would therefore expect Community measures addressing (in a more 
thorough way than the acquis has hitherto done) such matters as transfer and 
reservation of title and proprietary securities in movables. Moreover, in fields of law 
directly adjacent to contract (which in some EU legal systems may even be 
characterised as questions of contract law), some coverage of mandatory rules in 
conjunction with an optional contract law instrument seems unavoidable. A case in 
point is culpa in contrahendo: it is difficult to see how a mere optional European 
contract law could automatically address them on a satisfactory basis, there being, 
potentially at least, no contract on which an ‘opt-in’ European contract law, for 
example, could bite.  

 

                                                 
20 We do not consider it necessary at this time to detail quite what format this combination of research and 
plenary consultation should take – for example, whether it should be a single entity or divide its work into 
separate units, or similarly to what extent a devolved structure would be apt to foster its work efficiently. 
Especially in view of the consultative function of such a body or bodies, this should be a matter for open 
discussion once the vacuum at the European level in this regard has been more widely recognised. For one 
possible model, based on a European Law Academy and a European Law Institute, see Communication on 
European Contract Law: Joint Response of the Commission on European Contract Law and the Study Group on 
a European Civil Code (2002) 10 ERPL 183, 227-228. 
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36. This is symptomatic of the wider point that contractual and non-contractual liability 
rules interact in complex ways. Together with property law rules, each national law 
strives to construct a coherent and systematic approach to the sophisticated problems 
which modern commerce throws up. In a developed European economy, conceived as 
a single market with (in part) a common currency, a jurisdictionally fractured private 
law underpinning that commerce will in the long term appear increasingly 
anachronistic and fail adequately to meet the needs of businesses and consumers alike 
for economic integration. The success of the free movement rules of the Community, 
the internal market programme in eradicating barriers to trade, and the introduction of 
the euro have served to foster the illusion that there is a single legal environment 
within the EU for trade and consumer activity. The absence of such legal uniformity 
stands in contradiction of legitimate expectations of the users of the internal market. 
For these reasons a prospective function of the common frame of reference will be to 
serve as a first draft of a possible wider European civil law codification. 
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3 Codification of the acquis and promoting EU-wide 
standard contract terms 

3.1 Codification of the acquis  
 
37. “Re-casting” the acquis and the removal of existing inconsistencies is so self-

evidently beneficial to the development of Community contract law that we will make 
only two points in this connection. By virtue of their sector-specific nature, the 
existing directives, even when consolidated and codified, will leave untouched a 
whole range of diversities in private law among the Member States’ jurisdictions. 
Thus while the improvement of the acquis is worthwhile, it can only ever amount to a 
modest step on the road to eradicating obstacles to the full exploitation of the internal 
market.  

 
38. Secondly, a thorough improvement of the acquis is only possible by having regard to 

the wider collective private law treasury to be found in the member states and which is 
to provide the main thrust for the formulation of the common frame of reference. That 
is because where Community legislation leaves issues open – for example, by 
invoking abstract legal terms such as “damage” – these must be fleshed out either on a 
sector specific basis (thus fragmenting private law into a series of sector-specific legal 
regimes) or by reference to common principles to be ascertained by divining general 
rules in European private law. Proceeding on the former basis leaves the acquis in a 
shape which is difficult to integrate into national law; eliminating gaps in the acquis 
on a broader basis will largely be achievable only by integrating material from the 
common frame of reference. 

3.2 EU-wide standard terms and conditions 
 
39. The promotion of EU-wide standard terms and conditions is likewise a measure which 

may be welcomed as beneficial, but whose impact may be easily over-estimated. 
Where there is a sufficient common interest in using standard terms which are of a 
specific nature this will often be because of participation in a particular business 
sector for which those terms have been drafted. The drafting of such terms is often 
undertaken at the level of trade associations or professional societies and the work of 
their promotion is an area where self-regulation is often effective. Where, on the other 
hand, the terms are more general in nature and less sector specific, they will tend to 
approach the generality and flexibility which one would expect the common frame of 
reference to offer in its provisions on specific contract types. One may therefore be 
sceptical whether there is a substantial intermediate sphere in which standard terms 
and conditions can be promoted by the Commission as a means of enhancing intra-
Community trade, operating above the level of industry-specific standards but below 
the level of general rules akin to the principles of contract law produced by the 
Commission on European Contract Law or Unidroit. 
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4 An optional instrument  

4.1 Overview 

4.1.1 Benefits 
 

40. If the common frame of reference is transformed into a legal instrument whose 
widespread (elective) application inhibits the operation of “foreign” national legal 
rules, there is a real prospect that these European principles could result in greater 
efficiency in the provision of legal services. The widespread use of European rules 
and their preferential use instead of national rules as the laws governing contracts and 
liabilities arising out of transactions would enable legal advisers involved in 
international contracts to concentrate legal knowledge on the rules of just one non-
domestic legal system. This would be of greatest significance in relation to costs of 
legal advice for enterprises engaged in all parts of the internal market. In such cases 
legal advisers have hitherto been called on to juggle knowledge of numerous national 
laws or else in effect to sub-contract the advisory task at their clients’ expense. Here 
legal implementation of the common frame of reference opens the door potentially to 
a more than tenfold saving in legal costs. A further effect, of course, would be to 
increase the competitiveness of the market for legal services since competence to 
advise on European contract law rules – in contrast to current practice with national 
laws – would not be drawn along predominantly national lines. In non-litigious 
matters (where the local law of procedure is not in issue) cross-border provision of 
legal advice would become a real option. 

 
41. These gains in efficiency and the increased competitiveness of the market for legal 

services would of course depend on the popular use of the European principles set out 
in the optional instrument and a decreasing resort to national law as the legal regime 
chosen (actively or passively) by the parties to govern their transactions. There are, 
however, good reasons for an optimistic assessment of how an optional European 
contract law would fair, given an appropriate re-structuring of the choice of law rules 
governing the law applicable to contractual obligations. Precisely because a trans-
national set of principles can adopt a neutral position between national laws, there is 
every reason to suppose that in the EU context, where there is a spread of legal 
systems of high standing without an evident single dominant ‘player’, the need to 
reach agreement on an applicable law would often drive negotiating parties towards 
the European contract law. Where the parties have not actively sought to choose an 
applicable law, the application of the optional European contract law would likewise 
commend itself as the most appropriate impartial regime for parties based in different 
Member States. 

4.1.2 Burdens 
 

42. We should perhaps make one argument about the supposed burdens which an optional 
EU contract law would generate. It may be argued that the existence of an EU contract 
law regime will burden legal professionals and the judiciary in view of the need of 
additional (re-)training. In our view this argument is not a substantial one. 

 



- 18 - 

 

43. It is certainly true that following the creation of what is in effect a new (non-national) 
legal system for contracts legal advisers and judges would need to acquire additional 
knowledge. It should be remembered, however, that because of the principle of party 
autonomy and their general freedom under the Rome Convention to choose the law 
applicable to their contract (including a law having no objective connection to the 
contract) legal advisers are currently already in the position of having to advise their 
clients as to the availability of other contract law regimes which, if their application is 
agreed to by the other party, might overall be more advantageous to their client. 
Equally, where the court is called upon to apply foreign law, judges may be 
confronted with unfamiliar legal regimes. The “problem” that parties may suddenly 
and en masse choose to subject their agreements to a strange national law and this will 
impose a knowledge burden on legal professionals already exists, albeit that a 
substantial drift towards an optional European contract law is much more likely than a 
widespread adoption of the law of Ruritania. Furthermore, the point may be made that 
if (as we hope) a European contract law becomes a popular (active or passive) choice 
of applicable law, this will be because it serves a useful function as a choice of law 
and substantial investment in knowledge about the optional EU contract law will be 
the only proper response. 

4.1.3 Summary of issues 
 

44. The benefits in terms of reduced transaction costs which a reduction in the costs of 
legal advice would facilitate as well as the promotion of Community trade which 
diminished uncertainty about liabilities enables depend on widespread use of the 
optional instrument. The fundamental questions thus concern the manner in which 
parties are to be encouraged to make use of an elective European contract law.  

 
45. Firstly, there is the question of competence. This of course is inextricably bound up 

with the shape and extent of the particular measure to be adopted. Secondly, there is 
the related issue of the legal form the measure(s) should take. Responses to these two 
questions determine which manner of law-making will be appropriate. 

 
46. Further questions relate to the breadth of application for the optional instrument. Thus, 

a third question is what types of contracts it should cover – whether it should set out 
general contract law only or whether it should it be supplemented by specific rules for 
specific types of contract or whether it should merely set out rules for specific contract 
types. A fourth question is whether the range of contracting parties to which the 
optional instrument applies should be limited. An obvious possible choice would be to 
limit application of the European regime to contracts between commercial enterprises 
and thus to exclude contracts between businesses and consumers. 

 
47. A final issue concerns the manner in which the “election” to apply the optional 

instrument is to be presented. If the European contract law is to be merely optional, 
then the parties must have the ability to choose some other law (be it a national law or, 
if the modernised Rome Convention rules of private international law should permit, a 
non-state law) as the law applicable to their contract. There is, however, no a priori 
reason why this choice must be presented as an opt-in (in which case, some law other 
than the European contract law would apply in default of an effective choice in its 
favour) rather than an opt-out (in which case it would apply unless some other law is 
validly chosen). Nor is it the case that the same response is necessarily appropriate for 
all situations; the optional European contract law need not be either wholesale opt-in 
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or wholesale opt-out. In our view the answer to this question must depend on the 
particular context; different types of transaction involving different types of parties 
may involve a distinct mode of application of the optional instrument. 

4.2 A broad application 
 

48. Our basic approach to the elective European contract law is that it should apply as 
broadly as possible. Several reasons can be given for this position. Firstly, this is 
because only a widespread application of the optional instrument will ensure the 
efficiency gains in terms of reduced legal costs and legal uncertainties; those benefits 
are economies of scale which would probably be realised only if there is a critical 
mass of cases in which parties elect (actively or passively) to apply the European 
contract regime. Furthermore, in terms of cost-benefit analysis, there is less purpose in 
the public investment behind the common frame of reference if the optional 
instrument to which (we urge) it should lead would apply in only a very limited 
number of cases. Finally, the point can be made that if the European Union is serious 
about party autonomy and empowering its citizens, it should ensure that economic 
actors, be they businesses or consumers, should be able to adopt the elective European 
contract regime for their agreements. If, as a matter of principle, it is right, for 
example, that businesses concluding a cross-border contract with other businesses 
should be able to choose for a given specific form of contract the application of the 
elective European regime (which would be the narrowest field of application for the 
optional instrument), then the same freedom should be offered to consumers and 
businesses concluding any other form of contract. 

4.3 Facilitative approach and parties’ expectations 
 
49. In fixing the scope and nature of the optional instrument the fundamental approach 

must be one of promoting contractual freedom. Giving the parties the option of 
applying EU contract law rules to their agreements in lieu of the national rules which 
would otherwise apply by choice or in default of a choice promotes that freedom. It 
would extend the choice of legal systems for the parties to govern their contract in a 
significant way since the availability of an optional European contract law would 
enable them to opt for a neutral and non-national set of legal rules. 

 
50. Where the parties have chosen that some other law should apply, that other law might 

be the law of an EU Member State (or, as the case may be, a jurisdiction within that 
State), or alternatively it might be some national law extrinsic to the EU or any other 
body of law which might permissibly be chosen. In precisely what circumstances 
further non-national bodies of rules might permissibly be chosen to govern the 
contract, besides the optional EU contract law, depends on the exact width of freedom 
which future EU rules determining the applicable law will permit. This issue will be 
addressed by the authors in a joint response of the Commission on European Contract 
Law and the Study Group on a European Civil Code to the Green Paper. There are 
countervailing reasons for limiting the number and type of additional non-national 
laws, so as to keep the freedom of the parties within bounds which are judicially and 
economically manageable. However,  in our view there is a cogent case for one 
elective EU-wide contract law which is supported by the Community infrastructure 
(including judicial power to interpret and develop the contract code) and the concerns 
which might be expressed in relation to a more autonomous non-national body of 
contract rules do not arise here. 



- 20 - 

 

  
51. We would emphasise that the objective of promoting party autonomy in structuring 

the legal regime for a contract does not in any way dictate that the option of applying 
an EU contract law must take the form of an opt-in. An opt-out is not a challenge to 
contractual freedom since the parties retain the freedom to choose in favour of some 
other (national or, perhaps, non-national) contract law. The fact that the parties may 
choose that EU contract law rules do not apply ensures that the parties retain the 
complete freedom to structure their legal relationships according to their own wishes. 
Thus the essential difference between an opt-in and an opt-out approach is a difference 
in nomination of the legal regime which will apply for want of a positive choice by the 
parties.  

 
52. In terms of facilitating the parties, therefore, an opt-out will be particularly appropriate 

where it corresponds with what might be expected to be the passive choice of the 
parties since will subject their agreement to EU contract law whenever they fail to 
make any provision as to the applicable law. Obviously, as a hypothetical, it will be 
difficult if not impossible to determine in precisely what circumstances the application 
of EU contract law will reflect the choice of law which any given parties would have 
made, had they negotiated and concluded the question. In structuring the optional 
instrument one can only work, in the interests of legal efficiency, with generalities. As 
a general point it may be contended that where the parties are engaged in a cross-
border transaction, they might reasonably expect the law governing their contract to 
stand neutrally between them.  

 
53. The current basic principle of the Rome Convention of course takes the very different 

standpoint of subjecting the contract to the law of the party whose performance is 
characteristic of the contract. From this point of view the current EU contract conflicts 
of law adopts the position generally that the party providing the non-monetary 
performance can legitimately expect his law to apply (for a monetary performance is 
rarely characteristic of the contract). The difficult with this approach as a statement of 
the ‘passive choice’ of the parties is that the money provider might legitimately expect 
equal weight to be given to his performance. 

 
54. Parties may of course enter into an agreement with the unthinking and potentially 

fool-hardy assumption that their law will apply, but we are concerned here with what 
the parties would have reasonably expected had they given the matter due 
consideration. Where one party has actively solicited another’s services and the 
performances of both parties are to be undertaken in that other’s jurisdiction, it might 
well be said that the party placing the order should appreciate the foreignness of the 
transaction and the potential applicability of the other’s national law. In less extreme 
cases, however, where the circumstances do not speak so overwhelmingly in favour of 
one or other of the parties’ national laws, the identification of the applicable law ought 
not to come as a surprise and it will do if, in a balanced contractual environment, EU 
private international law does not assume a neutral position between the parties. The 
purchaser of goods or services who has entered into a “European” (cross-border) 
contract may be alarmed to discover that it is ‘domesticated’, subjected to the national 
law of his contractual partner. 

 
55. The law applicable for want of choice by the parties must in any case embrace those 

instances where the parties have sought to agree the applicable law but have not been 
able to conclude their negotiations on the matter. Here it must be remembered that the 
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law applicable in default of agreement establishes the starting point for negotiations. If 
(as is currently the usual position) that law is the law of one of the parties, one party 
has a gratuitous bargaining chip conferred on them by the rules of private international 
law. Of course, where the other party is particularly strong and presents standard 
terms (adopting their own or some other law) on a ‘take it or leave it’ basis, the 
bargaining advantage is more nominal than real. Nonetheless, and particularly in the 
context of evenly balanced parties, the principle remains that the rules of private 
international law throw their weight initially behind one of the parties. That is avoided 
if, on an opt-out basis, the law applicable to the contract for want of a positive choice 
is a neutral non-national regime such as the EU contract law contained in the 
contemplated optional instrument. Indeed, the fact that the law applicable if the parties 
make no agreement would be a neutral one may remove from the negotiations a bone 
of contention over which the parties would have found compromise difficult. Thus a 
more suitable (neutral) default law may in many cases enable parties to conclude 
agreements more quickly and cheaply by eradicating one potentially thorny issue. 

4.4 Mandatory rules 
 
56. The fundamental approach remains facultative even if the EU contract law rules 

contain mandatory provisions which are protective of the consumer or other weaker 
party to a contract. There is nothing repugnant to contractual freedom in insisting that 
the parties subject their contract to mandatory rules if (actively or passively) they 
make a choice in favour of EU contract law rules. In such a case the mandatory rules 
merely form a non-severable part of the package which the contracting parties have 
elected to adopt.  

 
57. Moreover, it is equally possible that the mandatory provisions among an optional EU 

contract law may represent a common position of the various national laws, as 
enhanced by EU regulatory measures. In that case it may also be legitimate for such 
EU consumer protection provisions to apply even where the optional EU law has not 
been chosen. The mandatory application (in appropriate cases) of EU protection, 
whether or not the parties have decided that the contract should be governed by EU 
law, serves the purpose of ensuring protection for the weaker party. In subjecting the 
contractual relations to a minimum uniform level of protection, this approach ensures 
a level playing field as between competing business enterprises in their dealings with 
contractors. 

 
58. Where the optional EU rules are to apply and mandatory protection for the weaker 

party (typically the consumer) is desirable, the aim so far as possible should be that 
EU mandatory provisions apply, rather than national mandatory provisions. If the EU 
rules are to be supplemented by national mandatory rules the complete picture of legal 
rights and obligations would only be evident by having recourse to this part of the 
national law. That would undermine the objective of the optional EU contract law – 
namely to enable agreements to be made on the basis of a neutral European law 
without the necessity for a detailed knowledge of (all the various) national legal 
regimes. If the EU contract law contains mandatory provisions and those provisions 
represent a maximum harmonisation of consumer protection rules in force in the 
Member States (as well as existing protection provided for in the acquis), there will in 
fact be no need for enhancement of consumer protection by resort to national law. 
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4.5 Legal basis and form 

4.5.1 Community competence 
 

59. In our view this question – fundamental as it is – does not arise at this point in time. 
Any regulatory or non-regulatory Community measure must of course have a sound 
legal basis. However, not least in view of the on-going deliberations in the European 
Convention and the possibility of profound change in the scope and allocation of 
powers and competences at Community level, there is little point in striving to identify 
one or more particular competences for a measure whose content is a matter of open 
discussion and whose passage has yet to be resolved.  

 
60. Admittedly a decision as to whether an optional instrument is desirable might be 

reached in parallel with the production of a common frame of reference. For the 
reasons given already, however, such a decision might be premature. In any case, the 
Community will not in fact be in a position to give legislative blessing to an optional 
instrument until at least a core of the common frame of reference is complete and the 
Community organs have had an opportunity to review it. Assuming (on an optimistic 
basis) that the research preparing the groundwork for the common frame of reference 
is concluded within the Sixth Framework Programme in the course of three years 
commencing in 2004, an optional instrument could surface as a draft no earlier than 
2007 or 2008. By that date, following Treaty revisions in the aftermath of the 
Convention and, conceivably, a second wave of accessions, the shape of Community 
competences may differ considerably from the current position. Quite what alterations 
may arise is at present largely a matter of remote speculation. The question of 
legislative competence is thus best confronted at a later stage, when the Community is 
in a position to make a concrete proposal. 

4.5.2 Recommendation, directive or regulation? 
 

61. The question whether the optional instrument should be implemented by a 
recommendation, directive or regulation is best tackled by first considering its 
relationship to the prospective Rome I Regulation. Whether conceived of as an opt-in 
measure, an opt-out measure or (as we advocate) a mixed opt-in and opt-out package, 
the applicability of the elective EU contract law must inevitably be controlled by the 
provisions of the harmonised EU conflicts of contract law if this is to remain a 
coherent codification of the relevant principles. We would assume that the proposed 
Rome I Regulation would make a cross-reference to the text(s) setting out the optional 
EU law and prescribe that it is applicable in the circumstances provided for in the 
revised Rome I Regulation.  

 
62. Following this approach means that the EU contract law can be set out in a separate 

dedicated instrument. That seems commendable because it ensures that questions of 
private international law (when the EU contract law, rather than some national law, 
applies) and substantive contract law (the terms of the EU contract law itself) are not 
incoherently mixed. It also means that the instrument setting out the EU contract law 
as such would have only a declaratory function, declaring the principles and rules 
stated there to constitute the (optional) EU contract law. Conceivably this might be 
effected by a recommendation, but as these rules are to have legal effect (in the 
circumstances set out in the Rome I Regulation) a regulation seems to be a more 
appropriate format: they will constitute a contract law system and, when chosen, will 
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be legally binding - whereas a recommendation would seem to cast them in the light 
of mere standard terms susceptible only of incorporation into an agreement. 

 
63. What is at any rate clear is that a directive is a highly inappropriate instrument for 

giving effect to the optional EU contract law. A directive is intended to enable a 
member state to undertake the task of integrating European legal rules into the 
relevant national legal system(s). In this context no question of integration into the 
national legal systems arises: the optional EU contract law would not become part of 
the national contract laws, but rather would exist in parallel and operate, when 
applicable, so as to forestall the contract being governed by national law. The only 
implementation necessary is to establish its rules as constituting the optional EU 
contract law and to set out the circumstances relating to the optional applicability. The 
former task can be discharged by a regulation as a generally applicable instrument. 
The latter task requires revision to the Rome Convention and, as the Commission has 
proposed in its Green Paper, modernisation of that instrument can likewise be 
achieved by a regulation. 

4.5.3 Community supervision and reform of organisational structures 
 

64. Once the optional instrument has been created, the question will arise as to what 
mechanism for revision of its rules should be put in place. It seems to us that an 
elective EU contract law – being a body of rules covering a whole area of law and 
one, moreover, which will hopefully be in extensive everyday use - is likely to require 
more constant and intensive supervision than, for example, the conflict of laws rules 
on the law applicable to a contract. Even in a well-drafted contract code many more 
matters on questions of substance are likely to arise than have been experienced in 
resolving private international law questions of jurisdiction under the Brussels I 
Regulation. It may well be doubted whether the European Commission will be in a 
position to provide an adequate monitoring service. This again speaks in favour of a 
more permanent organisational framework of some description to prepare the 
groundwork for reform proposals in the light of evident difficulties in application or 
interpretation of the optional rules. 

 
65. A kindred question mark concerns the adequacy of judicial structures necessary to 

ensure a uniform interpretation of the EU contract law. One might anticipate that the 
volume of litigious points directed to the European courts under the existing judicial 
structure would be considerable. This is simply because disputes which would 
currently be resolved on the basis of one or other national law before a national court 
would fall to be resolved by that court on the basis of EU rules for which (in the 
interests of consistent interpretation) the European Court of Justice should have a 
competence to give a binding interpretation. As with the issue of competence for an 
optional instrument it would be premature to resolve this question at this stage, but we 
flag this matter as one which will require serious consideration in due course. 

4.6 Scope: general rules and specific transactions 

4.6.1 General and special contract law 
 

66. We indicated earlier that party autonomy is best advanced by a broad field of 
application for the optional instrument. As a matter of principle the optional EU 
contract law should embrace both a general contract law component (addressing all 
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the fundamental matters of contract law such as conclusion of the contract, form or 
other requirements, grounds for invalidity, terms of the contract, performance and 
remedies for non-performance) and a special part containing specific rules, 
particularising or deviating from those of the general part, treating all the major 
special contracts for which special rules are usual and helpful (such as sales, loans, 
personal guarantees, leasing and the like). As regards the law of sales, the optional EU 
contract law would integrate the rules from the Vienna Convention. 

 
67. Besides the advantage of extending party autonomy by adopting the largest range of 

matters for which the parties might choose EU contract law to apply to their contract, 
this ‘broad field’ approach has the merit (at any rate if the EU contract law code is 
well constructed) that issues of characterisation of borderline or mixed contracts will 
not have choice of law ramifications. Where the nature of the contract determines 
whether it is to be a given national law or rather the (opted into or not opted out of) 
EU contract law which is to apply to the contract, there is a loss of legal efficiency 
because it introduces an avoidable issue (and further legal costs) antecedent to a 
resolution of the substantive dispute. 

4.6.2 Exclusions 
 

68. The better approach, therefore, is that a case should be made for excluding a matter 
from the optional EU contract law, rather than that a positive justification ought to be 
sought out for its inclusion. One such case where an exclusion seems to us to be 
appropriate is that of employment contracts. The high socio-political content of labour 
law makes it doubtful (at any rate at this stage of legal integration) that a pan-
European law of employment contracts could satisfactorily be constructed on the basis 
of ‘best rules’ drawn from the various national laws. Indeed, we would not expect that 
even the common frame of reference would venture into this field. 

 
69. Another case for exclusion relates to contracts for the disposition of immovables. The 

close interaction between the law of immovable property and the contract law relating 
to transactions in immovables, combined with the diversity of national approaches to 
land law and their relatively strong historical fixity, implies that an EU contract law in 
this field could be constructed only with great difficulty. In the absence of a 
harmonised land registration system and conception of interests in land it seems 
difficult to conceive how even a common approach to the formality for contracts for 
the sale of land, for example, could be formulated without the risk of mayhem in the 
national immovable property law regimes. 

 
70. These two exceptions are, of course, to be found in the Rome Convention and we 

consider that the private international law reasons which justified their exclusion in 
that context are equally applicable here. The fundamental approach remains, however, 
that the optional EU contract law should apply save where some special contract 
matter is excluded. The converse approach, by which an EU contract code is 
constructed as a patchwork of specific contracts, would be an animal of much more 
limited utility and one, moreover, prone to generate rather than eradicate legal 
disputes as questions of characterisation assume disproportionate and ultimately 
unproductive importance. 



- 25 - 

 

4.7 Business to business transactions 

4.7.1 Initial universal regime: opt-in 
 
71. At a first stage of legal development beyond the common frame of reference, we 

advocate the establishment of an initial opt-in model enabling the positive choice of 
the optional EU contract law in any circumstance in which parties are free to choose 
the law applicable to their contract. Within the jurisdictions of the EU this would 
operate as a universal extension to the range of electable applicable laws. Consistent 
with a facilitative and empowering philosophy, we do not see any justification for 
restricting the range either of parties or of transactions to which this optional 
instrument would apply. It should be possible for contracting to parties to choose the 
application of EU contract law regardless of whether the contract is between 
businesses, between a business and a consumer or even between consumers, whether 
the contract is cross-border within the EU or internal to one Member State. Moreover, 
at least as a matter of the law in the EU jurisdictions, a choice in favour of the optional 
EU contract law in an international contract straddling the outer boundaries of the EU, 
because one party has its place of residence or business in a third party state, should 
be recognised. 

 
72. This first phase, in which the elective EU contract law regime only applies if 

positively chosen by the parties, would provide an opportunity for reviewing the 
operation of the regime and, if need be, identifying areas in need of adjustment and 
implementing suitable reforms. It cannot be overlooked that this project involves a 
substantial element of experimentation and inevitably there is a risk that, despite the 
thoroughness of the preparation, the contract law blueprint derived from the common 
frame of reference might contain rules which prove unworkable or at least 
unsatisfactory in their original form. There is also the further point that European 
judicial structures will have to cope with the (not precisely predictable) volume of 
cases that the contract code would generate – a problem which will be exacerbated if 
the code contains significant weaknesses. For these reasons there is a case for keeping 
the floodgates ajar. That points against an initial opt-out regime since it is likely that 
an opt-out optional EU contract law would bring in substantially more cases. It will be 
possible to adopt opt-out EU contract law regimes (or indeed more interventionist 
regimes) for specific segments of economic activity in the EU following any 
necessary revisions in the light of practical experience (and European case law) in the 
wake of the promulgation of the instrument and its invocation by willing contracting 
parties. 

4.7.2 Business to business contracts internal to a Member State: opt-in 
 

73. For contracts between businesses which are internal to a Member State because both 
parties have their place of business there, the initial phase of “opt-in” would remain 
the end phase – at least for such time as the EU contract law is merely to be optional 
and not to replace the existing national laws. We do not see any case here for an opt-
out regime.  

 
74. Enabling the parties to choose in favour of the optional EU contract law even in this 

type of case is a desirable goal because it widens the parties’ freedom of choice. 
Moreover, where a party is also engaged in trade with parties in other Member States, 
the ability to elect EU contract law even for domestic transactions would enable this 
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business (assuming it is able to obtain agreement from its contract partners to its 
choice of law and other terms) to contract on the basis of standard terms drafted in one 
format for the entire internal market. If businesses could not choose the optional law 
for domestic transactions it would be compelled to choose a national law and an EU-
wide approach to its contracts would remain partially fragmented. 

 
75. However, where the contract is not international in nature an opt-out approach would 

not seem to us to meet parties’ expectations of the law applicable in default of any 
positive choice. Precisely because the contract is domestic the parties will in many 
cases not give any thought at all to the question of a choice of law, simply assuming 
that the contract will be governed by the ‘law of the land’ (as is presently the case). 
Were an optional EU contract to exist in parallel with the national legal order and 
apply in preference to the national law unless the opposite choice is made, there is a 
very real risk that parties will be completely surprised by the application of the 
optional EU contract law. To our way of thinking an opt-out approach is not 
appropriate when the parties would not suppose there is a choice of law issue. 

4.7.3 Business to business contracts crossing EU external border: opt-in 
 

76. An opt-in approach likewise remains the more suitable basis for proceeding where 
only one of the parties has its place of business in a member state. In this case the 
choice of law issue is or ought to be patent because the contract is clearly international 
in nature. Notwithstanding this, the application of the optional EU contract in default 
of an alternative choice would not be the correct approach to follow because it would 
imply a passive choice of law in a manner which is not neutral as between  both of the 
parties. Applying the optional instrument on a “default” basis – applicable to the 
contract in so far as the parties have not made a positive choice in favour of some 
other law – would be unfair in relation to the non-European contractor by thrusting on 
him a European legal order. The conflict of law rules applying in the absence of a 
choice of law ought to stand neutral as between the parties where this is possible. The 
automatic imposition of EU contract law, despite the existence of non-EU 
international elements, would clearly offend that principle. This type of contract must 
be left to the revised rules of the Rome I Regulation (enhanced by the opt-in facility to 
apply EU contract law).  

4.7.4 Business to business contracting parties in different Member 
States: opt-out 

 
77. For cross-border transactions between businesses having their places of business in 

different Member States, an opt-out model is in our view, in the medium term, the 
correct one. We believe that for transactions which are internal to the EU, but 
involving parties in different states, there is a cogent case for a paramount pan-
European body of law which, by default, would serve as the applicable law if not 
excluded by an alternative choice. After the initial phase based on the general measure 
enabling an opt-in to the EU contract law for all types of contract and parties, the 
elective regime for cross-border business to business contracts could suitably be 
deepened to provide that in the event that the parties have made no other effective 
choice of law, EU contract law will apply. 

 
78. This approach is justified because the current conflicts of law regime provided for in 

the Rome Convention is inadequate and in a fundamental regard objectionable as a 
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matter of principle – flaws which an EU-wide contract law would overcome. The 
basic principle of the Rome Convention is that the law applicable to a contract for 
which the parties have not themselves chosen an applicable law will be the law of one 
of the parties – namely, the party whose performance is characteristic of the contract. 
This approach means that in most cases the applicable law for a cross-border 
European contract is the national law associated with one of the parties. In the 
particular circumstances of the case the application of one’s own national law may or 
may not be beneficial. As a general phenomenon, however, the fact that the law to 
which the contract is subjected is associated with one of the parties means that that 
party at least has the potential advantage of familiarity with the applicable law and 
consequently reduced legal costs. Since the applicable law is not a neutral one, this 
partiality in the conflicts of law may often confer an unequal burden on the party 
confronted with “foreign” law. By contrast the imposition of EU contract law which 
stands neutrally between the parties ensures that the burden of acquiring legal 
knowledge is distributed uniformly. Similarly, this neutrality gives better weight to the 
fact that a bilateral contract is an exchange of value provided by each side, thus 
eliminating the impression made by the current law that one performance is more 
significant that the other. 

 
79. A further practical argument in favour of the opt-out model is its extensive elimination 

of legal disputes about the applicable law. Under the regime of the Rome Convention 
the applicable law in the absence of a positive choice by the parties is determined only 
after (i) identifying the performance characteristic of the contract and (ii) assessing 
whether there are not more significant circumstances associated with another 
jurisdiction which are paramount. Both of these issues open up scope for dispute and 
litigation. The entire room for debate about the applicable law, failing an effective 
choice of law, disappears if this is automatically and in every cross-border case an EU 
contract law. The necessity to identify and weigh up pointers to one or another 
national legal system is eradicated once the contract is regarded as simply a European 
contract to be governed by a European contract law. In removing scope for dispute on 
matters which are only indirectly connected to the real (economic) substance of the 
disagreement, an opt-out model would be a considerably more efficient conflicts of 
law arrangement from a social point of view. 

4.8 Business to consumer transactions: mandatory minimum 
 

80. In relation to business to consumer contracts internal to the EU, two interconnected 
policy considerations arise which imply that neither a mere opt-in approach nor a 
straight-forward opt-out model would be appropriate. In this context we consider that 
the EU contract law, containing provisions which represent a maximum harmonisation 
of consumer protection provisions among the Member States, must constitute a 
minimum protection: whatever the applicable law, the EU contract law should form a 
safety-net, so that a different choice of law is effective only to the extent it provides 
the same or greater protection than that provided by the mandatory provisions of the 
EU contract law. An alternative choice of law would be ineffective to deprive the 
consumer of rights granted by the mandatory provisions of the optional EU contract 
law and effective only in so far as it enhanced the entitlements of the consumer. 
Provided both business and consumer have their place of business or residence within 
the EU, the consumer should enjoy the same minimum protection, regardless of 
whether or not the consumer is shopping within his own national jurisdiction. 
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81. This approach is in keeping with the goal of consumer protection contained both in 
Community legislation, in furtherance of the Treaty objective, and the Rome 
Convention. If we are to be serious about ensuring consumer protection within an 
integrated European market, it should not matter whether the consumer is ‘active’ or 
‘passive’ in the processes leading to conclusion of the contract, nor whether in fact the 
contract is a cross-border one or purely internal to a Member State. The more 
consumers are encouraged (by the success of the internal market and free movement 
of persons) to view purchases outside their home territory as subject to the same 
overall legal framework or at least a comparable legal regime, the more anachronistic 
it becomes if a distinction is made between domestic and other European consumer 
transactions. The consumer will not necessarily distinguish between the situations 
from a legal perspective and may be fully unaware of the different ramifications which 
purchases home and abroad may entail. Distinctions along these “international lines” 
(currently to be found in the Rome Convention21) seem to us to be of dubious 
sociological validity, introducing technical intricacy in place of a robust defence of the 
consumer’s interests and drawing dividing lines which are becoming increasingly 
anachronistic in a culture of “tourist shopping”.  

 
82. A mandatory EU contract law minimum is also desirable from the point of view of 

levelling the playing-field for intra-Community trade. Consumer protection being 
safeguarded by national mandatory rules, there may be a significant competitive 
imbalance as between businesses trading in mass markets in different Member States. 
The ability to supply the mobile ‘foreign’ consumer on the basis of one’s own 
domestic law may enable businesses in less protective jurisdictions to encroach in fact 
on consumer markets in other Member States without the burden of satisfying the 
mandatory consumer protection provisions of that other Member State’s laws. Thus 
the downside of weaker consumer protection for the mobile consumer is a distortion 
in competition to supply that consumer. 

 
83. These difficulties can be eradicated by insisting on a uniform minimum consumer 

protection as embodied in the dispositive and mandatory provisions of an EU contract 
law. We have already pointed out that an elective contract law regime might contain 
mandatory provisions, even though it is optional in nature in the sense that it need 
only apply to the contract if actively or passively chosen. Such provisions would 
merely be inescapable burdens associated with a choice in favour of the application of 
EU contract law. If the EU contract law containing this uniform minimum were to 
operate as a benchmark, providing this degree of protection regardless of the 
applicable law, the twin goals of extending consumer protection and levelling the 
competitive playing-field would be promoted. Moreover, the fact that consumer 
protection would be based on a European measure rather than an array of national 
laws would mean that even for consumer contracts the use of standard terms and 
conditions, based on the application of the EU contract law, for agreements to be 
concluded with consumers in several Member States would be possible. 

4.9 Transactions with Community institutions 
 

                                                 
21 According to the terms of Art. 5, the ‘active’ mobile consumer who has sought out his supplier abroad, rather 
than simply responded to the entreaties of the foreign business in the consumer’s homeland, does not 
automatically enjoy the mandatory protection of his national law and an alternative choice of law will be 
effective to deprive him of that protection. 



- 29 - 

 

84. A further field in which we envisage a rapid move from a mere opt-in regime to some 
measure of mandatory application of the EU contract law is in determining the law 
applicable to the contract. For contracts entered into by EU bodies with businesses 
within the EU, there seems to us to be hardly any compelling reason why those 
contracts should not be governed by the EU contract law. The apparent current 
practice, whereby the standard choice of law proposed in draft contracts put out to 
tender is that of Belgium or Luxembourg, provides businesses with their place of 
business in those jurisdictions with a certain competitive advantage due to their 
familiarity with the chosen law and their reduced need for additional or indirect legal 
advice. It seems to us that the EU organs themselves should lead by example and 
ensure that contracts are offered on the basis of a legal system neutral as between all 
businesses scattered across the EU. This is the greatest assurance that in the matter of 
choice of law at least there is truly fair competition between tenderers. 

 
85. Equally the point might be made that if the EU has sufficient confidence in the 

optional instrument that it has made the elective EU contract regime available to 
businesses for use in their agreements, it cannot be right that the EU organs 
themselves shun them. If their quality is sufficiently satisfactory for ordinary 
commercial purposes, the same must be true for contracts put out to tender by the EU 
itself. It would stupefy the whole exercise if the EU were to imply there were in some 
way of deficient quality and unfit for use by failing to invoke them for its own 
agreements. Some degree of endorsement and confidence building in the optional 
instrument can rightly be expected and that should take the form of the mandatory 
application of the EU contract law regime for EU contracts awarded by the organs of 
the Community. 

 



- 30 - 

 

 

5 Summary of recommendations  

5.1 Common Frame of Reference 
 
We advocate a common frame of reference in the form of ‘best rules’ accompanied by full 
explanatory material derived from national law, the acquis and international instruments. It 
should be more than a mere multi-lingual dictionary of legal terms. (2.1.3, 2.3.1) 
 
The scope of the common frame of reference should extend beyond general and special 
contract law to those areas of private law, such as tort law, transfer of title and proprietary 
security in movables, which, for a systematic point of view, complete the legal framework for 
economic transactions and determine the totality of rights and responsibilities of affected 
parties. (2.2) 
 
The establishment of the common frame of reference based on research to be undertaken by 
the academic community must be achieved in conjunction with consultation with its intended 
addressees, drawn from business, consumer, legal practitioner and other spheres. This 
consultation needs to be on-going and proceed hand-in-hand with the research. Renewed 
consideration needs to be given to the organisational questions which the preparation of the 
common frame of reference raises – in particular the possibility of some form of European 
legal forum. (2.3.2 - 2.3.3) 

5.2 Optional Instrument 
 
A decision as to whether an optional instrument or other legislative measure is desirable (and 
if so, what sort(s)) should be made only after the common frame of reference has been 
established. (2.1.2) 
 
Community legislation by way of regulation is the most desirable mode of intervention. The 
Community instrument giving effect to the ‘communitisation’ of the Rome Convention should 
set out the circumstances in which the European contract law (as contained in the optional 
instrument and amplified by the decisions of the European courts) would apply to the 
contract. (4.5.2) 
 
An optional European contract law should embrace all of contract law – both general and 
special – and need not be confined in application to specific contract types. Exceptions should 
be made for contracts where the subject-matter has such a close association with the non-
harmonised law of Member States in other fields that the application of an elective European 
contract law would be difficult or touch on socio-politically sensitive matters. These include 
contracts relating to rights of succession, disposition of land, employment, and family law 
matters. (4.2, 4.6) 
 
In keeping with a general objective of fostering party autonomy, an initial measure should 
enable contracting parties to choose the European contract law on an opt-in basis as the law 
applicable to their contract. This should apply universally within the EU, regardless of 
whether the contract is between businesses or a business and a consumer and irrespective of 
whether it is domestic or cross-border in nature. (4.7.1) 
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At a subsequent stage, the optional instrument should be strengthened so that where the 
contracting parties are both within the EU, but are situated in different Member States, the 
European contract law would be applicable in the absence of a valid alternative choice of law 
by the parties (an opt-out regime). (4.7.4) 
 
The European contract law should contain (so far as required) mandatory rules to prevent the 
unfair exploitation of vulnerable parties in general and to protect the consumer in particular. 
(4.4) For business to consumer transactions the European contract law should constitute a 
mandatory minimum so that an alternative choice of law is effective only to the extent that it 
provides the same or greater protection than that provided for under the European regime. 
(4.8) 
 
The European contract law should apply on a mandatory basis as the law governing 
contracts between Community institutions on the one hand and businesses in the EU on the 
other. (4.9) 
 
In parallel with the introduction of the optional instrument legislative activity should address 
mandatory rules in the fields of private law which impede the full integration and exploitation 
of the internal market – such as transfer/reservation of title and proprietary securities in 
movables. Ultimately a fully-integrated EU market is achievable only on the basis of the 
common legal environment which a European codification of patrimonial law would herald. 
(2.4) 
 
Renewed consideration should be given to the organisational needs which will arise once 
general Community measures of this nature affecting private law nature have been legislated. 
These include the organisational framework for revision of the legislation and the judicial 
structure for its application and uniform interpretation. (4.5.3) 


